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1. Are aliens permitted, in your State, to hold real estate ? 

A. Aliens residing in the State, who have made declaration of 
their intention to become citizens of the United States, are capable 
of taking real estate by deed or will, and holding, aliening, and 
devising the same in like manner as citizens; and upon the de- 
cease of any alien, his land, acquired after declaration made, 
descends and passes in the same manner as if such alien were 
a citizen,—it being no objection to the husband, widow, or other 
kindred of any intestate, taking lands by descent, that they are 
aliens, if, at the death of the intestate, they reside within the 
United States. The widow of an alien is entitled to dower in the 
real estate of her husband in the same manner as if such alien 
had been a citizen. 

2. What period of residence in the State is necessary to entitle a citizen to vote? 

A. Every free white male citizen of the United States, of the 
age of twenty-one years, who has been a citizen of this State for 
six months, is deemed a qualified voter, and entitled to vote in the 
county or district in which he actually resides. 

3. Is the age of majority the same for both males and females, and what is it? 

A. The same—twenty-one years. 

4. What are the requisites of a valid marriage? 

A. Marriage is considered a civil contract, to which consent of 
parties capable in law of contracting is necessary. Every male of 
the age of seventeen, and every female of the age of fourteen years, 
are capable of contracting marriage—if under those ages, their 
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marriage is void. Allmarriages between white persons and negroes 
or mulattoes are void. When either party is incapable, from want 
of age or understanding, of consenting to any marriage, or is inca- 
pable from physical causes of entering into the marriage state, or 
where the consent of either party is obtained by force or fraud, 
the marriage is void from the time the nullity is declared by a 
Court of competent jurisdiction. If the husband abandons his 
wife, or the wife her husband, and resides beyond the limits of the 
State for five successive years, without being known to such per- 
son to be living during that time, then death is presumed ; and any 
subsequent marriage entered into after such period by the party 
abandoned, is as valid as if such husband or wife were dead. 
For the purpose of being registered, and perpetuating the evi- 
dence thereof, marriages can only be solemnized by the following 
persons: 1. By the Governor of the State for the time being. 
2. By a Judge of any of the Courts of Record within the State. 
3. By a Justice of the Peace of the county where the marriage is 
solemnized. 4. By any regularly ordained minister or priest of 
any Christian sect or denomination. Religious societies who re- 
ject formal ceremonies, may join together in marriage such per- 
sons as are of such society, according to the rites or customs of 
the society to which they belong. The person solemnizing a mar- 
riage, is required to grant a certificate, stating the names, ages, 
and residence of the parties, which is to be filed and recorded in 
the Recorder’s office of the county; and the record, or a copy 
thereof, is made evidence in all Courts of this State. The clerical 
credentials of every minister celebrating any marriage, must be 
recorded in some county in the State, and reference made thereto 
in each certificate granted by him. 

5. For what causes may married persons be divorced, and by what tribunal? 

A. The Circuit Courts, exercising Chancery jurisdiction and 
powers, by suit instituted and prosecuted according to Chancery 
practice, have power to dissolve and set aside marriage contracts, 
not only from bed and board, but from the bonds of matrimony, 
for the following causes: 1. Where either party, at the time of 
the contract, was and still is impotent. 2. Where either party 
wilfully deserts and absents him or herself from the other for the 
space of one year without reasonable cause. 3. Where either 
had a former husband or wife living at the time of the marriage 
sought to be set aside. 4. Where either party shall be convicted 
of felony, or other infamous crime. 5. Where either party is ad- 
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dicted to habitual drunkenness for the space of one year, or is 
guilty of such cruel or barbarous treatment as to endanger the 
life of the other, or offers such indignities to the person of the 
other as renders his or her condition intolerable. 6. Where either 
party commits adultery subsequent to the marriage. Every bill 
for divorce must be accompanied by the affidavit of the com- 
plainant, stating that the allegations are true, and that the com- 
plaint is not made out of levity or collusion, fear or restraint, be- 
tween the complainant and defendant, for the mere purpose of be- 
ing separated from each other, but in sincerity and truth, and for 
the causes therein set forth. A decree may be rendered upon an 
order of publication against a non-resident. No person is enti- 
tled to divorce who has not resided in the State for one year next 
preceding the filing of the bill, unless the injury was committed in 
this State, or while one or both of the parties resided here. Where 
the cause of divorce is commenced beyond the limits of the State, 
and continued and completed within the State, the Court has the 
same jurisdiction as if the cause had been commenced and com- 
pleted here. Upon entering a decree for divorce, the Court has 
authority to make such order touching the alimony of the wife, and 
the care of children, if there be any, as from the circumstances 
of the parties and the nature of the case may be reasonable. 
When a wife obtains a divorce, all property which came to the 
husband by means of the marriage, remaining undisposed of at 
the time of filing the bill, reverts to and vests in the wife abso- 
lutely. The Constitution prohibits the granting of divorces by 
the Legislature. If it appears that the adultery or other offence 
complained of, has been occasioned by a collusion of the parties, 
or done with intent to procure a divorce, or that the complainant 
was consenting thereto, or that the complainant has been guilty 
of adultery, or other offence or injury complained of in the bill, 
no divorce can be granted or decreed. 

6. Are foreign Corporations permitted to establish agencies in your State? 

A. There is no prohibition against the establishment of such 
agencies, farther than that the Constitution has recently been so 
changed as to inhibit the incorporation or establishment of any 
bank or banking institution in this State. 

7. Have you a law for limited partnerships? and what are its leading features? 

A. Limited partnerships may be formed for any mercantile, com- 
mercial, mechanical, or manufacturing purpose, navigation, or in- 
suring, or for the construction of roads, railroads, canals, &c. 

















oo ed 
ate = 


Pe eh get EIT 
ae lca oo aap atk 


rs 
of] 

ry 

SS 

a 

he. 
ee | 
i 
she 
4 
ih 
x 














196 Answers for Arkansas. 


within this State, but not for the purpose of banking. Such as- 
sociations may consist of one or more persons called general part- 
ners, who are jointly and severally liable as ordinary general 
partners, and one or more persons, who shall contribute in actual 
cash payments a specific sum as capital stock, called special 
partners, and who are not liable for the partnership debts beyond 
the fund so contributed to the capital. The general partners only 
are authorized to transact business, sign for, and bind the partner- 
ship. To form such partnership, the partners must make and sign 
a certificate, containing, 1. the name of the firm; 2. the general 
nature of the business to be transacted; 3. the names of all the 
artners, distinguishing which are general and which are special. 
partners, and their respective places of residence ; 4. the amount 
of capital contributed by each partner to the common stock; 5. 
the commencement and termination of the partnership,—which 
certificate must be acknowledged and certified in same manner as 
conveyances of land, and recorded in the county in which the 
principal place of business is situated. At the time of filing the 
certificate for record, an affidavit of one of the general partners 
must also be filed, stating that the sums specified in the certificate 
have been contributed by each of the special partners to the com- 
mon stock, and have been actually and in good faith paid in cash. 
The terms of the partnership must be published for at least six 
weeks immediately after the same shall be recorded, in some news- 
paper in the State, to be designated by the clerk in whose office 
such record may be made; and if such publication is not made, 
the partnership is deemed general. Every renewal or continu- 
ance beyond the period originally fixed for its duration, must be 
made in the same manner as required for the original formation— 
otherwise it is deemed a general partnership; and every change 
or alteration in any matter specified in the original certificate, is 
deemed a dissolution, and if carried on after such alteration, unless 
renewed as before provided, the partnership is general. The bu- 
siness must be conducted under a firm in which the names of 
the general partners only shall be inserted, without the word 
“company,” or any other general term; and if the name of any 
special partner is used in such firm with his privity, he is deemed 
a general partner. Suits may be brought by and against general 
partners, as if there were no special partners. No part of the sum 
contributed to the capital stock by any special partner, can be 
withdrawn by him in the shape of dividends, profits, or otherwise, 
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at any time during the continuance of the partnership; but any 
partner may receive interest, if the payment thereof does not re- 
duce the original capital ; and if, after the payment of such inter- 
est, any profits remain to be divided, he may also receive his por- 
tion thereof. A special partner may examine into the state and 
progress of the partnership concerns, and may advise as to their 
management, but he cannot transact any business on account of 
the partnership, or be employed for that purpose as agent, attor- 
ney, or otherwise: any interference contrary to the provisions of 
the Act makes him a general partner. All assignments of the 
effects of the partnership, or of any general or special partner, 
after or in contemplation of insolvency, or any security of any 
kind, given with intent to prefer any creditor of the firm, or of any 
partner, are void, as against the creditors of the partnership ; and 
any special partner, concurring in or assenting to any such assign- 
ment, renders himself liable as general partner. In case of insol- 
vency of the partnership, no special partner is allowed to claim as a 
creditor until all other claims are satisfied. No dissolution by act 
of the parties can take place prior to the time specified in the cer- 
tificate, until a notice thereof is filed and recorded, and published 
for four weeks in some newspaper printed in the State. Advances 
of capital may be made not only in cash, but in property at its ap- 
praised value. 


8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 


A. The legal rate of interest is six per cent., but parties may 
agree in writing for the payment of interest not exceeding ten 
per cent. per annum, on money due or to become due on any con- 
tract. Judgments or decrees upon contracts, bearing more than 
six per cent., bear the same interest specified in such contracts. 
All usurious contracts are void, except bills or notes in the hands 
of an endorsee or holder, who has received the same in good faith 
and for a valuable consideration, and who had not at the time of 
discounting or receiving such bill or note, or paying such consider- 
ation for the same, actual notice of the usury. Persons violating 
the Statute, are compelled to discover on cath. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. By an Act of Feb. 3d, 1843, imprisonment is abolished in all 
civil actions, except in case of fraud alleged by the plaintiff, and 
supported by his affidavit, and also bv the affidavit of some dis- 
interested and credible person, to the facts on which each allega- 
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tion of fraud is founded ; but this statute does not restrict the pow- 
ers of the Courts of Chancery. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A. By statute passed in 1838, and before the act abolishing im- 
prisonment for debt, it is provided, that the person of a debtor, ex- 
cept where there is strong presumption of fraud, shall neither be 
imprisoned or continued in prison, after he shall deliver up his 
estate for the benefit of his creditors. A debtor, “imprisoned or 
liable to be imprisoned,” can avail himself of the benefit of the 
act by application to the Circuit Court, or the Judge in vacation, 
offering to surrender for the benefit of his creditors all his prop- 
erty, (wearing apparel of himself and family excepted.) If, upon 
making such application, the debtor be imprisoned, the Judge 
or Court may direct him to be discharged from custody, upon 
his entering into bond with security, conditioned that he will ap- 
pear and surrender himself to prison in case he does not comply 
with every thing required to procure his discharge at the next term. 
Upon being satisfied that notice of such application has been 
given to creditors by publication in some newspaper in the State 
at least twenty days previous to the hearing, and that the appli- 
cant has in good faith surrendered all his estate into the hands of 
the sheriff, the Court makes an order “ discharging and exempting 
such debtor from arrest and imprisonment, for all contracts, debts, 
judgments, and liabilities of whatsoever nature, contracted or en- 
tered into before the application, and set forth in his petition 
and schedule.” The debtor is required to answer all interrogato- 
ries propounded by the Court or any creditor. Any creditor, at or 
before the time appointed for hearing of any debtor’s application, 
or within two years thereafter, may forever deprive the debtor of 
the benefit of statute, upon the allegation and proof of either 
of the following facts: 1. That the debtor has directly or indi- 
rectly sold, conveyed, or concealed, or otherwise disposed of, or 
purchased in trust for himself, or any person, any part of his prop- 
erty, debts, or claims, with intent to defraud his creditors, or de- 
rive or expect any advantage or benefit thereby. 2. That he has 
passed bonds or any evidences of debt, either without or on im- 
proper consideration. 3. That he has assigned, or conveyed, or 
delivered any of his effects to any other person, with intent to 
take the benefit of the act. 4. That he has given undue and im- 
proper preference to any creditor or security. By the 39th section 
of this statute, it is provided, that “the estate, property, and effects 
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of any debtor discharged under the provisions of this act, shall 
not be liable to execution for the payment of debts contracted be- 
fore such discharge.” From the tenor and apparent object of the 
other portions of this act, it would seem that the word “ not” was 
inserted in the 39th section by mistake. 

11. What are the damages on protested bills of exchange? 

A. Every bill of exchange, expressed to be for value received, 
drawn or negotiated within this State, payable after date to order 
or bearer, duly presented and protested for non-payment, is sub- 
ject to damages ; if drawn on any person at any place within this 
State at the rate of two per cent.; if drawn on any person, and 
payable in any of the States of Alabama, Louisiana, Mississippi, 
Tennessee, Kentucky, Ohio, Illinois, Missouri, or any point on the 
Ohio river, at the rate of four per cent.; if drawn on any person, 
and payable at any place within the limits of the United States, 
not before expressed, at the rate of five per cent,; if drawn on 
any person, and payable at any point or place beyond the limits 
of the United States, at the rate of ten per cent. on the principal 
sum specified in the bill. On every bill, expressed to be for value 
received, and payable to order or bearer, drawn on any person at 
any place within this State, and accepted and protested for non- 
payment, the acceptor is liable to the holder for damages ; if the 
bill is drawn by any person at any place within this State, at the 
rate of two per cent. ; if drawn by any person at any place with- 
out this State, but within the United States, at the rate of six per 
cent.; and if drawn by any person at any place without the limits 
of the United States, at the rate of ten per cent on the principal 
sum specified in the bill. In addition to damages, the holder of 
any bill is entitled to costs of protest, and interest on the princi- 
pal sum specified in the bill, at the rate of ten per cent. per an- 
num, from the date of protest until paid. 

12. Have youany State legislation on the subject of insurance, and what is it? 

A. There is no legislation upon the subject. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticular? 


A. All bonds, bills, notes, agreements, and contracts in writing 
for the payment of money or property, or both, are made assign- 
able, so as to give the assignee an action at law in his own name ; 
but this statute “does not change the nature of the defence, or 
prevent the allowance of discounts or offsets, either in law or 
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equity, that any defendant may have against the original assignor 
previous to the assignment, or against the plaintiff or assignee af- 
ter the assignment.” 

No person can be charged as an acceptor, unless the acceptance 
is in writing ; and if such acceptance be written on a paper other 
than the bill, it will not bind the acceptor, except in favor of a 
person to whom such acceptance is shown, and who, on the faith 
thereof, receives the bill for a valuable consideration. An uncon- 
ditional promise to accept a bill before it is drawn, is deemed an 
actual acceptance in favor of a person, who, in faith of such 
promise, received the bill fora valuable consideration. A refusal 
to write the acceptance on the bill is deemed a refusal to accept. 
Nothing in the statute impairs the right of any party, who on faith 
of any promise to accept, has drawn or negotiated a bill, to re- 
cover damages of the party making such promise, on his refusal 
to accept. Ifthe drawee receives and destroys a bill, or refuses, 
within twenty-four hours after such receipt, or within such time 
as the holder may allow to return it, he is deemed to have ac- 
cepted. The holder of any bill, note, or other instrument, for the 
payment of money alone, negotiable, or made assignable by stat- 
ute, is entitled to bring his action against all or as many of the 
parties liable thereon as he may think proper. The endorser or 
assignor of any instrument for the payment of money alone, made 
assignable by the statute, on receiving due notice of non-payment 
or protest, is liable. It is not necessary to prove the execution, 
acceptance, or endorsement of any instrument, unless denied by 
plea under oath. In consequence of the statutory change, the 
Courts hold that there must be profert of every instrument, made 
the foundation of pleading, together with all endorsements or as- 
signments upon any such instrument. 

14. Have you an attachment law, and what are its leading features? 

A. In all cases of absent or absconding debtors, having prop- 
erty real or personal in this State, the creditor, by filing with the 
Clerk of the Circuit Court where the property may be, his decla- 
ration, containing a statement of the nature of his demand, with 
the affidavit of himself, orsome other person for him, stating that 
the defendant is justly indebted to the plaintiff in a sum exceed- 
ing $100, the amount of which must be stated in the affidavit, 
and also that the defendant is not a resident of the State, or that 
he is about to remove out of this State, or that he is about to re- 
move his goods and effects out of this State, or that he so secretes 
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himself, that the ordinary process of law cannot be served upon 
him; and also by filing with such clerk a bond to the defendant, 
with security to be approved by the clerk in double the amount 
sworn to, conditioned that he will prove his debt or demand on a 
trial at law, or that he will pay such damages as shall be adjudged 
against him,—may obtain a writ of attachment, whereby the sheriff 
is commanded to attach the defendant by all and singular the 
goods, chattels, lands, tenements, credits, and effects, or a suffi- 
ciency thereof to secure the debt with interest and costs; that he 
summon the defendant to answer the action, and also summon 
all and every person in whose hands any such effects may be 
found, and particularly every such persen as may be named in the 
writ at the request of the plaintiff, that he appear and answer 
what may be objected against him. The defendant may at any 
time before judgment release the attachment and cause the suit 
to proceed as an ordinary action at law, by filing bond to the 
plaintiff in double the amount of the demand, conditioned that he 
will appear and answer the plaintiff’s demand at such time and 
place as by law he should, and that he will pay and abide the 
judgment of the Court, or that his securities will do the same for 
him. Ifthe defendant is not served with process, and does not 
give bond, an order of publication is made by the Court, and pub- 
lished in some newspaper in the State for two weeks successively, 
within such time as the Court may prescribe, which is deemed suf- 
ficient notice to authorize judgment. There can be no execution 
of the judgment until the plaintiff executes bond, with sufficient 
security in double the amount of the recovery, conditioned that if 
the defendant appears within three years, and disproves any part 
of the recovery, that the plaintiff will pay such sum as may ap- 
pear not to be justly owing, together with such damages as may 
be assessed by a jury or the Court. 

If the debt claimed does not exceed $100, exclusive of interest, 
similar proceedings to obtain an attachment must be adopted be- 
fore a Justice of the Peace. 

15. What are the requisites of a valid deed for the conveyance of land in your State? 
and will a deed made elsewhere, without these requisites, be good? 

A. The words, “ grant,” “ bargain,” and “ sell,” are an express 
covenant of general warranty. The term “ heirs,” or other words 
of inheritance, are not necessary to create or convey an estate in 
fee simple ; but all deeds are construed to convey a complete estate 
of inheritance in fee simple, unless expressly limited by appropriate 
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words in the deed. If one convey lands by deed, purporting to 
convey a fee simple, or other less estate, and shall not at the time 
have the legal estate therein, but shall afterwards acquire the legal 
or equitable title, the same vests in the grantee as effectually as 
though originally conveyed. In cases where, by common law, a 
person would become seized in fee tail of lands, by virtue of any 
device, gift, grant, or other conveyance, such person, instead of 
being or becoming seized in fee tail, becomes seized thereof for 
his natural life only, and the remainder passes in fee simple abso- 
lute to the person to whom the estate tail would first pass, accord- 
ing to the course of the common law, by virtue of such device, 
gift, grant, or conveyance. A person may sell and convey land, 
held adversely by another with the like effect as if he was in ac- 
tual possession thereof. Every interest in real estate, granted or 
devised to two or more persons, other than executors and trustees 
as such, is deemed to be in tenancy in common, unless expressly 
declared in such grant or device to be joint tenancy. 

A married woman may convey her real estate by deed, exe- 
cuted by herself and her husband, or relinquish her dower in the 
lands of her husband by joining with him in a deed; but no such 
deed of a married woman is effectual to pass her title or relinquish 
her dower, unless she shall “voluntarily appear before the proper 
Court or officer, and in the absence of her husband declare that 
she has of her own free will executed the deed or instrument in 
question, or that she has signed and sealed the relinquishment of 
dower for the purposes therein contained and set forth, without 
compulsion or undue influence of her husband.” The proof or 
acknowledgment of every deed or instrument of writing for the 
conveyance of real estate, or whereby the same is effected, must 
be taken by some one of the following Courts or officers: 1. When 
acknowledged or proved within this State, before the Supreme or 
Circuit Courts, or a Judge or Clerk of either of said Courts, or be- 
fore the County Court, or presiding Judge thereof, or before a Jus- 
tice of the Peace, or Notary Public. 2. When acknowledged or 
proven without this State, and within the United States, or of 
some State or Territory having a seal, or the Clerk of some such 
Court, or the Mayor or chief. officer of a city or town, having a 
seal of office, or before a Commissioner appointed by the Gov- 
ernor of this State, for such State or Territory. 3. When acknowl- 
edged or proven without the United States, before a Court of a 
State, Kingdom, or Empire, having a seal, or the Mayor or chief 
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officer of a city or town having an official seal, or before an officer 
of a foreign country, who, by the laws of such country, is author- 
ized to take probate of the conveyance of real estate of his own 
country, if such officer has by law an official seal. 

In cases of acknowledgment or proof taken within the United 
States, or Territories thereof, when taken before a Court or officer 
having a seal of office, the same must be attested under such seal ; 
and if such officer have no seal, then under his official signature ; 
and if taken without the United States, the acknowledgment or 
proof must be attested under the official seal of the Court or offi- 
cer. Every Court or officer taking the proof or acknowledgment 
of any deed or conveyance of land, or the relinquishment of the 
dower of any married woman, in any conveyance of the land of 
her husband, must grant a certificate thereof, and endorse the 
same on such deed, which certificate must be signed by the Clerk 
of the Court, where probate is taken in Court, or by the officer 
before whom the same is taken, and sealed, if he have a seal of 
office. If any grantor or witness, appearing before any such 
Court or officer, for the purpose of proving or acknowledging any 
deed, be personally unknown to the Court or officer, his identity, 
and his being the person he purports to be on the face of such in- 
strument, must be proven by witnesses known to the Court or of- 
ficer, or by the affidavit of such grantor or witness, if such Court 
or officer is satisfied therewith, which proof or affidavit must be 
endorsed on the deed. 

The acknowledgment of a conveyance must be by the grantor 
appearing before some Court or officer, having authority to take 
the same, and stating “ that he has executed such conveyance for 
the consideration and purposes therein mentioned and set forth.” 

When a deed is proven, it must be done by one or more of the 
subscribing witnesses personally appearing before the Court or 
officer, and stating on oath that he or they saw the grantor sub- 
scribe, or that he had acknowledged his or their presence, that he 
had subscribed and executed such deed for the purposes and con- 
sideration therein mentioned, and that he or they subscribed the 
same as witnesses at the request of the grantor ; if the grantor has 
not acknowledged a deed, and the subscribing witnesses are dead 
or cannot be had, the execution may be proved by evidence of the 
handwriting of the grantor and of at least one of the subscribing 
witnesses, which evidence must consist of the depositions of two 
or more disinterested persons swearing to each signature. Letters 
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of attorney for the conveyance of land must be acknowledged or 
proved and recorded as deeds. 

Every conveyance afiecting real estate, acknowledged or proved, 
is constructive notice to all persons, from the time the same is filed 
for record in the office of the Recorder of the county where the 
land is situate; and no such conveyance is good or valid against 
a subsequent purchaser for valuable consideration, without actual 
notice thereof, or against any creditor of the grantor obtaining a 
judgment or decree, (which by law may be lien on the land,) 
unless such conveyance, duly executed and acknowledged or pro- 
ven, is filed for record prior to such subsequent conveyance or 
judgment recorded. No conveyance can be recorded unless ac- 
knowledged or proved as required by the statute. No subscribing 
witnesses are necessary where the execution is duly acknowledged 
by the grantor: in other cases, two subscribing witnesses are re- 
quired. Any deed, properly acknowledged or proved, and recorded, 
may be read in evidence without further. proof of execution ; and if 
any deed so recorded, is lost, or not within the control of the party 
desiring to use the same, the record thereof, or a transcript from 
such record, certified by the Recorder, may be read in evidence 
without further proof of execution; but neither the certificate of 
acknowledgment, nor probate of any deed, nor the record or tran- 
script thereof, is conclusive, but may be rebutted. ™ 

A deed for land in this State, made elsewhere, without the re- 
quisites above mentioned, will not be valid here to pass the legal 


title. 
16. Please answer a similar question with respect to a will. 


A, Every person of twenty-one years of age and upwards, of 
sound mind, may, by last will and testament, devise his estate 
real and personal; and every person over eighteen, may dispose 
of goods and chattels by will; but no feme covert can make a 
will, unless she has power by marriage settlement to do so, or au- 
thority in writing by her husband before marriage. Every last 
will and testament must be executed and attested in the following 
manner: 1. It must be subscribed by the testator at the end, or 
by some person for him at his request. 2. Such subscription must 
be made by the testator in the presence of each of the attending 
witnesses, or be acknowledged by him to have been so made, to 
each of such witnesses. 3. The testator, at the time of making 
such subscription, or at the time of acknowledging the same, must 
declare the instrument so subscribed to be his last will and testa- 
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ment. 4. There must be at least two attending witnesses, each 
of whom must subscribe his name as a witness, at the end of the 
will, at the request of the testator. 5. Where the entire body of 
the will and the signature thereto is in the handwriting of the tes- 
tator, or testatrix, such will may be established by the unimpeach- 
able evidence of at least three disinterested witnesses to the hand- 
writing and signature of such testator or testatrix, notwithstanding 
there may be no attesting witnesses; but no will, without attest- 
ing witnesses, can be pleaded or set up in bar of a will subscribed 
and attested in due form. 

Every person signing the name of the testator to a will, at his 
request, must write his own name as a witness thereto, and state 
that he signed the testator’s name at his request. 

No will in writing, except in the cases hereinafter mentioned, 
can be revoked or altered, otherwise than by some other writing 
of the testator, declaring such revocation or alteration, executed 
with the same formalities with which the will itself is required by 
law to be executed; or unless such will be burnt, torn, cancelled, 
obliterated, or destroyed, with intent to revoke the same, by the 
testator himself, or by some other person by his direction; and 
when so done by another, the direction and consent of the testa- 
tor, and the fact of such destruction, must be proved by at least 
two witnesses. 

If, after making a will, disposing of the whole estate, any testator 
marries, and has issue by such marriage, born either in his life-time 
or after his death, and the wife or the issue of such marriage is 
living at the time of the death of the testator, such will is deemed 
revoked, unless provision is made for such issue by some settle- 
ment, or unless such issue is provided for in the will, and no evi- 
dence can be received to rebut the presumption of such revoca- 
tion. 

A will executed by an unmarried woman, is deemed revoked by 
her subsequent marriage. ' 

A bond, agreement, or covenant, made for value by a testator, 
to convey any property devised or bequeathed in a will previously 
made, is not deemed a revocation of such previous bequest, but 
the property passes by the devise or bequest, subject to the same 
remedies for specific performance or otherwise, against the devisee 
or legatee, as might be had against the heirs or next of kin of the 
testator, if the same had descended to them; nor is a charge or 
incumbrance upon any property, to secure the payment of money, 
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or the performance of any contract, deemed a revocation of any 
will relating to the same estate, previously made ; but the devise 
or legacy passes and takes effect subject to such charge. If a tes- 
tator has a child born after the making of his will, either before or 
after his death, and dies, leaving such child unprovided for by set- 
tlement, and neither provided for nor in any way mentioned in his 
will, every such child is entitled to the same portion as would have 
descended or been distributed to him if the father had died intes- 
tate, andcan compel the devisees and legatees to contribute such 
portion in proportion to, and out of the parts devised or bequeathed 
to them by such will. 

Where a person makes a will, and omits to mention the name of 
a child, if living, or the legal representative of such child, born 
and living at the time of the execution of such will, every such 
person, so far as regards such child, is deemed to have died intes- 
tate, and the other devisees and legatees are bound to contribute. 

When property is devised or bequeathed to a child or other de- 
scendant of the testator, who dies in the life-time of the testator, 
leaving a child or other descendant, who survives the testator, the 
legacy or devise does not lapse, but vests in the surviving child or 
other descendant of such devisee or legatee, as if he had survived 
the testator, and died intestate. 

The revocation of a second will does not revive the first, un- 
less it appears by the terms of such revocation that it was the in- 
tention of the testator to revive the first, or unless it is republished 
in due form. 

The Court of Probate, or the Clerk thereof in vacation, subject 
to the rejection of the Court in term, is invested with the power 
to take probate of wills. 

If the testator have any known place of residence in the State, 
his will must be proved in the county where he resides ; if he have 
no known place of residence in the State, and lands be devised, it 
must be proved in the county in which the lands lie; and if he 
have no known place of residence in the State, and no lands be 
devised, it must be proved in the county in which he died ; and if 
he died out of the State, then in any county. All testimony ad- 
duced in support of any will, must be reduced to writing, signed 
by the witnesses, and certified by the Clerk. If any witness is un- 
able to attend before the Court or Clerk, or resides beyond sixty 
miles, his testimony may be taken by commission. When one of the 
witnesses to a will is examined, and the others are dead, insane, 
or their residences are unknown, or where all the witnesses are 
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dead, insane, or absent, the Clerk or Court can take such proof 
of the handwriting of the testator and attesting witnesses, and of 
such other facts and circumstances as would be sufficient to prove 
such will in a trial at common law. 

All wills proven in accordance with the statute, together with 
the proofs and examinations taken in support thereof, must be re- 
corded by the Clerk of the Probate Court, and the originals filed in 
his office ; and when so recorded, the original, or a certified copy 
of the record thereof, may be read in evidence without further 
proof, subject, however, to be repelled. Where lands devised are 
situate in different counties, a copy of the will must be recorded 
in each county. If any beneficial devise, legacy, interest, or ap- 
pointment of real or personal estate, is made to a subscribing 
witness, and the will cannot be proved without the testimony of 
such witness, the devise, legacy, interest, or appointment, is void, 
so far only as concerns such witness and those claiming under 
him, and he is a competent witness, and may be compelled to 
testify ; and if he is entitled to any share of the testator’s estate, 
in case the will is not established, then so much of the estate as 
would have descended or been distributed to such witness, as does 
not exceed the amount so devised or bequeathed, is saved to him ; 
but if the will is attested by a sufficient number of other wit- 
nesses, competent to prove it as required by the statute, such de- 
vise, legacy, or appointment, is valid. 

A will lost or destroyed, may be established in Chancery, as in 
case of lost deeds, but not unless proved to have been in existence 
at the time of the death of the testator, or shown to have been 
fraudulently destroyed in his life-time, nor unless its provisions be 
clearly and distinctly proved by at least two witnesses. 

No nuncupative will is valid, where the estate bequeathed ex- 
ceeds $500, nor unless proved by at least two witnesses, present 
at the making thereof, nor unless it is shown that the testator 
called on some person present to bear witness that such was his 
will, or to that effect, nor unless such will is made during the time 
of his last sickness, and at the dwelling, or where he has resided 
for ten days or more, except he is taken sick from home, and dies 
before his return. 

Mariners at sea, or soldiers in the military service, may dispose 
of their wages and other personal property, as at common law. 

No proof of a nuncupative will can be received unless it is of- 
fered for probate within six months after the speaking of the tes- 
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tamentary words, nor unless the words or the substance thereof 
be reduced to writing, and signed by the witnesses within fifteen 
days after they are spoken. 

Any person interested in the probate of a will, may test the va- 
lidity of the same within five years after the probate or rejection 
thereof; and if proceedings are not instituted within the time 
aforesaid, the probate or rejection thereof is binding and conclu- 
sive, saving to infants, married women, persons absent from the 
United States, or of unsound mind, a like time after their respec- 
tive disabilities are removed. 

Citizens of any of the United States or the Territories thereof, 
owning realor personal property in this State, may devise and be- 
queath the same by last will executed and proved according to the 
laws of this State, or of any State or Territory in which the will 
may be made. Copies of such wills must be recorded in the same 
m inner as wills executed and proven in this State, and are admit- 
ted in evidence in the same manner, and may be contested within 
the period and in the same manner, as wills proven in this State. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State in relation to property situated there? 


A. By statute passed in Feb. 1843, administrators, executors aftd 
guardians, appointed in any of the States, Territories, or Districts 
of the United States, under laws thereof, may ste in any of the 
Courts of this State, in their representative capacity, with the like 
effect as if appointed and qualified under the laws of this State. 

This is the only statutory provision upon the subject. 

18. What are the requisites for admission to your Bar? and have you any law regu- 
lating Attorneys’ fees? 

A. No person is admitted to practise as an attorney or counsel- 
lor, unless he is twenty-one years of age, and has procured license 
from the Supreme or Circuit Courts, or a Judge of one of such 
Courts. A Judge of the Circuit Court cannot grant license to 
practise in the Supreme Court. Every applicant must produce 
satisfactory testimonials of his good moral character, and undergo 
a strict examination as to his qualifications, by the Judge to whom 
the application is made, or some other person in his presence, ap- 
pointed by him for that purpose. 

There is no law regulating attorneys’ fees, 
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SUPREME COURT OF ILLINOIS, FOR THE FIRST DIVISION, AT MOUNT 
VERNON: DECEMBER TERM, 1848. 


Benas. NEELY, IMPLEADED, &c., AprpeLLAnt, v. J. G. Lewis, APPELLEE. 
[REPORTED BY CHARLES GILMAN. ] 
Appeal from Pope. 
ESCROW——SURETY. 

A, holding a sealed note against B as principal, and two others as sureties, it was agreed 
that the same might be renewed. A new note was drawn, executed by the princi- 
pal and one of the sureties, and left with A for execution by the other surety. 
When so executed, it was to be in lieu of the old note. Held, That the note could 
not be delivered to the obligee as an escrow. 


Dest, in the Pope Circuit Court, brought by the appellee against 
the appellant and John G. Neely, and heard before the Hon. Wm. 
A. Denning, at the October term, 1848, upon a demurrer to pleas, 
which are stated in the opinion of the Court. The demurrer was 
sustained, and judgment rendered for the plaintiff below for $123 
debt, and $12.03 damages. 

W. S. Scares, for the appellant, cited Pawling v. The United 
States, 2 Pet. Cond. Rep. 92. 

T. G. C. Davis, for the appellee, relied upon the case of Moss v. 
Riddle, 2 Pet. Cond. Rep. 277. 

The opinion of the Court was delivered by 

Catron, J. This declaration is in the usual form in dedt, on 
a sealed note or obligation against the appellant and John G. 
Neely. The appellant pleaded, substantially, that previous to the 
making of the instrument declared on, the plaintiff held another 
note executed by the defendants and one Wm. H. Neely, in which 
John G. Neely was principal, and the others were sureties ; that 
it was agreed between the plaintiff and the makers of that note, 
that the same should be renewed by their giving a new note, and 
that, in pursuance of such agreement, the note now in suit was 
made by the defendants below, and Wm. H. Neely not being 
present, the note was left with the plaintiff, to obtain its execution 
by Wm. H. Neely, and when thus executed, it was to be in lieu 
of the former note ; that this note was never executed by the 
other surety, and hence is of no effect. 

A demurrer was sustained to these pleas, which is here as- 
signed for error ; and in determining the propriety of this decision, 
we have only to ascertain whether in law this obligation was de- 
livered to Lewis as an escrow, or whether it became operative at 
that time. 

Vou. I. x. s—No. 5. 27 
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It was admitted upon the argument, that it is a settled rule of 
the common law, that a deed cannot be delivered to the grantee 
as an escrow, but it was insisted that this rule ought not to be ap- 
plied to a sealed instrument for the payment of money, which may 
be negotiated. But it seems to us, that the question is determined 
by the Supreme Court of the United States, in the case of Moss v. 
Riddle, 2 Pet. Cond. Rep. 277. There the suit was upon a joint 
bond, for the payment of money, executed by Welsh and Moss. 
The latter pleaded that he signed and sealed the bond, and deliv- 
ered it to Joseph Riddle, one of the plaintiffs, as an escrow, to be 
his act and deed, on condition that it should be afterwards signed, 
sealed, and delivered by some other friend of Welsh, which was 
not done, and so the said writing was void as to him, the said 
Moss. This plea was held to constitute no defence, upon the 
ground solely that a bond cannot be delivered to an obligee as an 
escrow. That case was precisely analogous to the one before us. 
That was a specialty, or deed, for the payment of money only, 
and so is this. Whether in that case the instrument was nego- 
tiable or not, we have no means of determining ; but we can per- 
ceive no reason why its negotiability should exempt it from the 
operation of the rule; but if that circumstance slreuld have any 
influence, it would rather seem to be the other way. 

The judgment is affirmed with costs. Judgment affirmed. 


The Duke of Norfolk had a great fancy for owls, of which he 
kept a great many, and one in particular from a great resemblance 
to the Chancellor, he called “ Lord Thurlow.” The Solicitor was 
once in conversation with his grace, when to his great surprise, 
the owl keeper came up and said, “ Please you, my lord, Lord 
Thurlow has laid an egg !” 

The great fire in London happened at a time of the year when 
most of the lawyers were out of town. When the conflagration 
reached the temple, much property was destroyed because the 
owners were absent and their chambers were locked, “ many 
gentlemen of the Inner Temple,” says Clarendon, “ would not 
endeavor to preserve the goods that were in the lodgings of absent 
persons, because, they said, it was against the law to break into any 
man’s chamber.” 
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VICE CHANCELLOR’S COURT, NOVEMBER, 1848. 
[BEFORE SIR K. BRUCE. } 
Prince ALBERT v. STRANGE. 


[This case is particularly interesting as showing the amusements of Queen Victoria. ] 


COPYRIGHT—ETCHINGS—ENGRAVINGS. 
The Solicitor General, Mr. Serjeant Talfourd, and Mr. W. James 


appeared upon a motion, ex parte, for the extension of an injunction 
to other defendants, which at the latter end of the late long vaca- 
tion had been granted by the Court, restraining the defendant, Mr. 
William Strange, printer and publisher, of No. 21 Paternoster 
Row, from doing certain acts respecting the etchings in the bill 
mentioned. From the bill, supported by the affidavits of his Royal 
Highness, of Mr. George Edward Anson, Mr. J. F. Lawrence, and 
others, it appears that her Majesty and her Consort have, for their 
amusement, occasionally made drawings and etchings, principally 
of subjects of private and domestic interest to themselves, and of 
which etchings they have made impressions for their own use and 
not for publication. For greater privacy such impressions have, 
for the most part, been made by means of a private press, and the 
plates themselves have been ordinarily kept by her Majesty under 
lock, and the impressions have been placed in some of her private 
apartments only at Windsor ; that the defendant Strange, and Mr. 
Jasper Tomsett Judge, and Mr. J. A. F. Judge, in some manner 
obtained some impressions surreptitiously taken from the plates, 
whereby they have been enabled to form a gallery or collection of 
such etchings, of which they intend to make an exhibition without 
or against the permission either of her Majesty or Prince Albert. 
With this view a catalogue has been published, entitled “ a Descrip- 
tive Catalogue of the Royal Victoria and Albert Gallery of Etch- 
ings,” which has been compiled, prepared, and published, with- 
out the consent of her Majesty and the Prince, or either of them, 
and against their will. In this work it was stated that“ every 
purchaser of the catalogue would be presented (by permission) 
with a fac simile of the autograph of either her Majesty or the 
Prince Consort, engraved from the original, the selection being left 
to the purchaser.” After an introduction written in the praise of 
the execution of the several works of art, the catalogue set out a 
list, with descriptions of 63 several etchings, some of them alleged 
to represent scenes in the Royal nursery, copies of ancient en- 
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gravings, original compositions of animals, &c. ;in fact, among 
the etchings there appear to be portraits of the Prince Consort, 
the Prince of Wales, the Prince Royal, and of other members in 
the Royal family, and the personal friends of her Majesty, many 
of which were drawn by her Majesty from life, and afterwards 
transferred to copper and etched by her Majesty and Prince Albert; 
and amongst such etchings portraits of their favorite dogs, taken 
by them from life, and etchings from old and rare engravings in 
the possession of her Majesty, and several from such original de- 
signs as are stated in the catalogue. The catalogue, it was sworn, 
could not have been made, nor could the description and other re- 
marks have been compiled, except by means of the possession of 
impressions of the etchings so surreptitiously obtained ; that such 
impressions were intended to be for the private use of her Majesty 
and the Prince, and although some copies had been occasionally 
and rarely given to some of their private friends, (one to one 
friend and one to another,) no such collection as advertised for ex- 
hibition by the defendants was ever given away by them or either 
of them ; and it would appear that the impressions had been sur- 
reptitiously obtained, if the defendants would state in whose pos- 
session or power the same now are, and in what manner the same 
came into their or any of their possession. 

The bill prayed that the defendants might dhetive up to her Ma- 
jesty all impressions and copies of the etchings, and that the de- 
fendants might be restrained from exhibiting the collection, and 
from making or permitting to be made any engravings or copies 
of the same, and also an injunction restraining the publication and 
sale of the catalogue. Mr. J. B. Brown, a printer at Windsor, by 
his affidavit, stated that he was entrusted by her Majesty and the 
Prince Consort with the printing of impressions from the plates 
which had been engraved by them, and was so employed from 
October 1840, to November 1847, and that he faithfully sent all 
the perfect impressions to Windsor Castle. In this work Mr. 
Brown employed a journeyman, whom he named, and in whom 
he had confidence, as pressman, who Mr. Brown swore he believed, 
as he had been informed, had secretly made impressions of the 
plates, which impressions he retained without the consent or 
knowledge of Mr. Brown, and which was in violation of his duty 
and of the confidence reposed in him by his master. A man 
named Whittington, formerly in the employ of Mr. Brown, swore 
that he recollected the taking off the impressions by command of her 
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Majesty, and that although the journeyman employed as before 
mentioned always returned to Mr. Brown all the print paper de- 
livered out, yet he habitually took off copies for himself on card or 
common paper. The deponent also swore that he had about 13 
of such impressions which the journeyman gave him, and that 
about a year and half ago, Jasper Tomsett Judge met him in the 
street and told him that he (Judge) could make it worth his while 
if he wished to dispose of the prints. 

Mr. J. F. Lawrence, of Windsor, deposed that he knew Mr. J. 
T. Judge, and recollected hearing a rumor four or five months ago, 
that Judge had a collection of prints and etchings, made by her 
Majesty and Prince Albert, and afterwards met Judge and said to 
him, “‘ 1 understand you have some drawings of the Queen’s and 
Prince Albert’s :” to which Judge replied, “Oh you are quite wel- 
come to see them:” and about a month after such conversation, 
and no more than three or four months ago, deponent called at 
Judge’s house, who then produced a portfolio with about eighty 
prints in it, and said that they had been engraved by the Prince 
and Queen ; that the deponent observed the names of the Queen 
and Prince Albert on them, and noticed that on some of them the 
signatures or names appeared reversed, as they would be, suppos- 
ing the names had been engraved on the plates as the signatures 
would be usually written, and that these prints were on separate 
sheets of paper, some of which appeared to the deponent, Mr. 
Lawrence, to be card-board paper, and one or two appeared to be 
glazed foolscap paper. On the former occasion, the Court granted 
the injunction extending to the etchings, against Strange, and it was 
now sought that it should be extended to the other defendants. 

His Honor asked whether there was evidence of an intention to 
publish similar to that against the defendant Strange, and whether 
these defendants were connected by the affidavits with that de- 
fendant. 

The Souicrror GeneraL. The affidavit of Mr. Edward White, 
the Solicitor, contains a passage, that when he called on Strange, 
he stated for whom he was acting, and gave his name and ad- 
dress, to which any communication Strange might wish to make 
could be sent; that three days afterwards deponent received a 
blank envelope, bearing the Windsor postmark, fastened with a 
wafer bearing the motto, “ Fair Dealing,” and containing a list of 
publications of Mr. Strange, and upon sending to Strange for such 
publications, he only received four, upon comparing which with 
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the descriptive catalogue, the deponent believed them to be of the 
same authorship. 

His Honor. Do you confine yourself in the present applica- 
tion to the etchings? Are his Royal Highness, and the same 
gentleman, Mr. White, the Solicitor, I believe, willing to give the 
same undertaking as before ? 

The Soricrror Genera. The application is so confined, and the 


undertaking will be given. 
His Honor. Then extend the injunction. 


IN THE MATTER OF JOSEPH BELT, BEFORE THE SUPREME COURT 
OF NEW YORK. 


SLAVERY—-LEX LOCI—LAW, HOW PROVED. 


Bett was claimed by John Lee, of Maryland, as being a slave. 
Mr Whiting, on the previous day, entered a demurrer to his an- 
swer, contending that nothing had been shown in it to controvert 
the return, which proved, by affidavit, that Belt was a slave to 
Mr. Lee, and the latter was entitled to an order for his delivery. 
Judge Edmonds yesterday overruled the demurrer to the answer 
stating that it did not admit that Belt had ever been the servant 
or slave of Mr. Lee, and also insisting that he is a free citizen of 
the State of New York—this is a sufficient answer to the return, 
and requires proof on the part of Mr. Lee, to show that he is owner 
of Belt as claimed, and that he was in custody after being arrested 
by Messrs. Bird and Clayton, for the purpose of being carried be- 
fore a Judge, with a view to a warrant, agreeably to the Act of 
Congress, or if he was so, for a different purpose. If the latter, 
the Judge said he might be entitled to a discharge, although he 
had been held to servitude. 

Mr. Child asked if Belt was not, as the case stands, entitled to 
be discharged. We deny the whole of the gentleman’s return. 

The Court thought it had not been fully so in the answer, and 
there were allegations in it which require to be tried. 

Mr. Whiting, counsel of Mr. Lee, said he would produce testi- 
mony showing Belt to be the property of Mr. L., &c. and called a 
witness. 

Mr. Jay claimed to be entitled to a jury, under the law of 1840, 
to pass upon a fact, but withdrew the request. 

Thomas Lee, (a rather superior looking young man,) sworn. 
Reside in Frederick co., Md. ; have resided there all my life; I am 
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twenty-nine years of age, and nephew to John Lee ; know Belt 
perfectly ; that is he, sir, (pointing to B. who was sitting in the ex- 
treme corner beside the Clerk’s table, and near the witness ;) have 
known him as long as I can recollect, on the estate of my uncle ; 
he was born there ; he was Mr. Lee’s slave ; I know his mother ; 
she is also a slave on the estate ; [Belt is a very light mulatto 
man—his hair almost as straight as that of a white person ;] know 
his grandmother, too; she is also a slave on the estate; do not 
know the age of Belt precisely ; suppose him to be about twenty- 
one or twenty-two ; he was in Frederick county when | first missed 
him ; he was in the Railroad car with his master for Baltimore ; 
also saw him once afterward ; did not see him since till I came 
here yesterday ; I am acquainted with the laws of Maryland. 

Question. Does the law authorize the holding of slaves ? 

The question was objected to by the counsel for Belt, as the 
statutes of other States must be shown by producing the laws 
themselves, or a certified copy. The Court said it would look at 
the subject by and by. 

Witness resumed. His grandmother is an aged woman ; his mo- 
ther middle aged—older than I am; know of free persons in Fred- 
erick county being hired out to labor ; Belt was always treated as a 
slave ; he has brought messages from my uncle to me, and called 
him master ; we are acquainted with the different slaves in the 
neighborhood, and he was recognized as a slave: I have no doubt 
of the identity of the boy. 

Question. As to his color: do you call him mulatto ? 

Answer. We call him a negro in our country. 

Mr. Jay said to the Court, he wished it to go on the record, whe- 
ther he was a mulatto or otherwise. 

The witness answered that he was a mulatto. 

The District Attorney asked the witness if he knew both the fa- 
ther and mother of Belt, but withdrew the question. 

Mr. Whiting then offered to read from books the Constitution 
and laws of Maryland, which recognize slavery, but it was ob- 
jected to, as it had not been shown that they really were such laws. 
Mr. Whiting claimed the right to offer the volume purporting to be 
the statute of that State under the law of 1848, which permits 
such books to be read in evidence if they purport on their face to 
have been published by authority of the Government of this State. 
The book shown only said published by authority, and the Judge 
did not consider that sufficient. 

Mr. Whiting then offered to show by Mr. Lee himself, and that 
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gentleman was called to the stand, but objected to on the ground 
of interest, and that his testimony should not be taken where its 
effect would be to reduce a human being to slavery. It was 
shown that the law of 1848 abolishing the exclusion of witnesses 
on account of interest does not apply to cases of habeas corpus, 
and the objection was sustained. 

Mr. Whiting then placed Mr. Child one of the counsel for Belt, 
(who practised at Baltimore for some years) on the stand, to prove 
the volume to be the laws, but that gentleman could only say that 
similar appearing books were used there. 

Mr. W. then said he had sent to the Astor House requesting a 
gentleman there, from Baltimore, to come and give evidence as to 
the fact, but he is not athome; the witness not appearing, Mr. 
Whiting commenced the summing up. His principal positions 
were, a want of jurisdiction in the Judge, the owner having the 
option to carry the slave before a Judge of the United States Court 
or the State Courts ; that by a decision of the United States Court, 
Judge McLean held, that in slave States, all persons of color 
must be prima facie considered slaves; and in free States, all 
persons, without distinction of color, considered free ; and that it 
having been shown Belt resided in Maryland, it must be considered 
an additional proof in support of the claim. 

The points made by Mr. Jay were these : 

1. This is not a proceeding under the Act of Congress for the 
delivery of fugitives; the alleged master has not come here vol- 
untarily for a certificate, but he has been dragged here by force of 
law, on a complaint entered on behalf of Belt. That Act therefore 
has nothing to do with these proceedings, and no certificate can 
be properly demanded under it. The Judge will be governed by 
Statute, (2 vol. 469 § 40 and 41,) and discharge the party unless 
legal cause be shown. Belt stands here as a free citizen of a free 
State, and the Court will so regard him until the contrary be 
proven in accordance with the usual rules of evidence. Suppose 
that he has been held as a slave by Lee, and has escaped from 
him, it does not follow that he was legally held. He may have 
been kidnapped from a free State, and reduced to slavery unjustly : 
See Law of New York of 1840, appointing agents to recover citi- 
zens who had been kidnapped. His insisting therefore, that he is 
not legally held to service, but is a free citizen, is a sufficient de- 
nial under 2 Rev. Stat. p. 471,§50. This is a matter affecting 
liberty, and every intendment is to be made in favor of freedom. 
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The proceeding is a summary one, and the strict rules of pleading 
are not required to be followed, provided the sworn answers are 
sufficient in substance. The reply is therefore good, and the 
demurrer should be overruled. 

Even if the reply of Belt be construed as admitting that he was 
the slave of Lee, which it does not; and if the Court were suffi- 
ciently satisfied of that fact, which they cannot be by any admission 
expressed or implied, still the other facts shown by the reply, suffi- 
ciently show that the imprisonment in which he was found on the ser- 
vice of the writ, was illegal. 

2. Recapture of slaves can only be made— 

First—Under the Act of Congress of 1792, or, 

Second—Under the Constitution of the United States. 

First. Belt was not captured under the Act, for he was not taken 
before a magistrate, nor any certificate obtained for his removal. 
His capture, to have been legal, must therefore have been under 
the power conferred by the Constitution. But if the Constitution 
does give such right, it gives it only when it can be done without a 
breach of the peace or illegal violence : (In Re, Kirk.) The owner’s priv- 
ilege being in derogation of State Rights ; the rights of every free cit- 
izen are to be preserved—the power to seize the slave is coupled 
with the condition that there be no illegal violence ; and if the con- 
dition is broken in the execution of the power, the power is gone 
and the arrest is void. Here there was illegal violence toward a 
free citizen, Peck, in the arrest of Belt, and an infringement of the 
public peace, and the arrest of Belt was therefore illegal, ab initio, 
and any subsequent detention under it void. 

Second. The answer shows the detention to have been illegal, 
even if the arrest were good. The power of recapture of slaves 
is in derogation of State sovereignty and common law rights, and 
must be strictly followed. It is given simply for the purpose of 
removing the slave to the State whence he fled. (See Act of Congress, 
1792.) The owner is entitled to reasonable time to recover his 
slave, but may not detain him here for his convenience. Here, no 
intention immediately to remove the boy appears, but the contrary. 
Belt was taken from the City of New-York, the usual port of de- 
parture, where opportunities abound, to a remote village, and moved 
from house to house, for the purpose of confinement and concealment, 
until an indefinite period when some other negro should have been 
captured. Such detention cannot be justified now, nor could it 
have been justified if a certificate had been previously obtained 
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by Lee under the Act of Congress, for such certificate warrants not 
the detention in the State, but only the removal of the slave out of 
the State. [See Rev. Stat. 662, (reported) that slaves become free if 
continued here beyond time specified, and Act of May 6, 1840, Gen. 
Stat. p. 330 § 7, that the removal must be by direct route.] 

The reply of Belt is therefore sufficient, and the demurrer must 
be overruled. 

3. If the demurrer is overruled and the reply held sufficient, Belt 
is entitled to be immediately discharged. The bond shows his rights 
of freedom, apart from any facts that might be produced; and as 
it is in the discretion of the Court to decide finally on the present 
hearing, they will not detain an innocent man, who is to be held 
free until proved to be a slave, in order to allow the respondent to 
procure or manufacture proofs of his slavery. He should have 
brought legal proofs when he first came to arrest him. 

The point on which the Judge decided to discharge the boy was 
this : 

To justify a claimant in holding a slave in this State, two things 
are necessary: 1. It must be shown that he is held as a slave in 
the State from which he is claimed; and 2. That the master 
has him in custody for the purpose of taking him to a magistrate 
to get the required certificate. The claimant has failed in his proofs 
in the first requirement, and by his pleadings has shown that he 
was not fulfilling the second requirement. 


SLAVERY IN TEXAS. 


An interesting case was decided by Judge Watrous of the Uni- 
ted States District Court, sitting at Galveston. Thomas Toby sued 
David Randon on two promissory notes, amounting to $3,500. 
The defendant contended that the money was not justly due, as 
the property he received for the notes was slaves, natives of Africa, 
who were brought through Cuba contrary to the laws of Spain, 
and taken to Texas in 1835, in violation of the laws of Mexico. 
The plaintiff contended that at the time of the revolution the 
negroes were held in slavery, their condition was fixed by the con- 
stitution of the republic of Texas of 17th March, 1846. The Judge 
sustained the plea of the defendant, and gave judgment in his 
favor. 
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LAW REFORM—EJECTMENT—SEDUCTION. 


[LONDON CHRONICLE. | 


English jurisprudence delights and revels in tortuosities, never 
taking the straight path if it can find a crooked one. For ex- 
ample, a plain man would suppose that an action for the recovery 
of a house or piece of land would begin by a simple statement 
of the claim. But it begins by a process (termed a declaration 
in ejectment) setting forth that the claimant leased the property 
to Joun Dor, who was turned out by Ricard Roz, who being now 
(a matter of pure fiction like the rest) sued for the wrong, politely 
recommends the present occupier to take proper steps for main- 
taining his right. Nor is this farrago of nonsense a harmless ab- 
surdity. It is made the foundation of endless refinements in 
technicality, either of which may, in its turn, defeat justice and 
create costs. 

The action on the case (as it is called) for seduction, is another 
precious specimen. The old law did not recognize any wrong 
of the sort; and the first pleader who found a remedy for it 
deserved great credit for his ingenuity. It was always an action- 
able wrong to deprive a master or mistress of the services of a 
servant, and some loss of this kind was the ordinary result of 
seduction, when a person in actual service was seduced. This is 
the basis of the whole modern law on the subject; and, as in every 
case some sort of service must still be shown, ludicrous have 
been the quibbles, and pitiable the occasional failures, of the 
practitioner, in the attempt to evade the honest and common- 
sense doctrine of the common law. There is one case formally 
deciding that making tea is service; so that the seduction of a 
young lady who costs two or three hundred a year, is a direct pe- 
cuniary loss to her papa, if she has occasionally presided at the 
teatable. After a tough argument, it was settled that an uncle 
or aunt may stand in local parentis, and an old officer who had 
adopted a friend’s daughter, has also been admitted to sue. Lord 
Denman held, in 1834, that the action would lie, although the 
daughter, having been turned out of the house on the discovery of 
her pregnancy, was not in service at the very time of her confine- 
ment. But, as if for the express purpose of calling public atten- 
tion to the anomaly, Chief Justice Witpz thought himself obliged 
to hold at the Devon Summer Assizes of last year, that where 
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the daughter had voluntarily left the father’s house to be confined 
in secret, the service was at an end, and the action must fail. 
The Court of Queen’s Bench overruled this decision; the case, 
Dinete v. Baker, has been fairly tried out at the Devon Assizes 
now pending, and it is reported in our paper of yesterday. 

Taken as it stands, and divested of the additional touch of mis- 
taken ingenuity bestowed upon it by Chief Justice Wixpe, this 
case may well lead the thinking part of the community to doubt, 
not merely whether the remedy should not be placed upon a more 
intelligible footing, but whether it is really conducive to morality 
to make seduction a civil wrong, or the foundation for a claim of 
damages in any shape. No two opinions can exist as to the 
present form of proceeding. The action (if maintainable at all) 
should be specifically and in terms for seduction; nor is there any 
sound reason why the sufferer, the real party, shouid not bring the 
action in her own name, except, indeed, that she is almost invaria- 
bly the principal, substantially the sole, witness in the cause. This 
suggests what appears to us an unanswerable objection to per- 
mitting such actions at all. The worst class of cases are seldom, 
if ever, reached by them; for the plain reason, that no parent, 
gifted with proper spirit or the slightest delicacy of feeling, would 
permit, much less force, his daughter to appear in the witness-box 
for such a purpose; and no young woman who, from original 
character and general modesty of demeanour, may fairly be sup- 
posed to have fallen an unconscious victim to the arts of a sedu- 
cer, would be induced, by any earthly consideration, to parade her 
shame before the world in this fashion. The daughter of a small 
innkeeper in the West of England having been seduced, a friend 
of ours went on an errand of condolence. “I do assure you, sir,” 
exclaimed the afflicted father, “I would not have had it happen- 
ed for five pounds.” This is the kind of father whose wrongs are 
heightened by forensic eloquence, till it seems a mockery to talk 
of compensating them by any amount of money. Connivance, 
with a view to subsequent extortion, is by no means a rare circum- 
stance, and a positive majority of the cases brought into court 
are obviously got up by the attorney with an exclusive reference 
to costs. 

Miss Divetz, who played the principal part in the “ drama from 
domestic life” at Exeter, was certainly subjected to treatment 
which, if her evidence is to be credited, might properly have been 
made the ground of a criminal prosecution. To stupefy a woman 
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with drugs, and then take advantage of her state to obtain pos- 
session of her person, is not only an act of unmitigated brutality, 
but actually amounts, in the eye of the law, torape. To engage 
a woman to fix the liability on an innocent man, is an indictable 
conspiracy. There is no necessity, therefore, for this peculiar 
form of proceeding to check such assailants of female virtue as Mr. 
Bakxer—always assuming that he was really guilty of the act laid 
to his charge. But the blackest, the stupefying with drugs, rests 
entirely on the evidence of the girl ; and her own statement is, that 
she had, twice or three times, been treated with the grossest in- 
decency by the alleged seducer, but went on meeting him as be- 
fore, on his promising that he would not trespass on her modesty 
again. Moreover, the habits of the sisters, and the mode of life 
they were permitted by their natural protector to pursue, were 
such as seriously to shake their credit on such subjects, and mate- 
rially lessen the sympathy an indulgent public might otherwise ex- 
tend to them. The impression made on the jury is sufficiently 
shown by their verdict, giving only £20 damages. 

But making every possible allowance for this interesting family, 
and putting the most charitable interpretation on their conduct, is 
it worth while to maintain, for the supposed benefit of persons of 
this description, an anomaly which most disadvantageously distin- 
guishes the English system of jurisprudence from that of every 
other country in the world? It is contrary to all experience to 
suppose that the fear of a liability, so rarely and irregularly im- 
posed, can ever exercise any marked influence on public morals as 
a check. Some, indeed, while they condemn the civil remedy, have 
suggested that seduction should be made criminally punishable ; 
and we fully sympathize with the feeling of just and natural in- 
dignation which led to the suggestion. It is certainly most desi- 
rable that some safe and effective mode could be hit upon of fixing 
a public stigma, and inflicting a severe punishment, upon cold- 
hearted calculating immorality upon all occasions. But the tech- 
nical and practical difficulties in the way of the proposed change 
would be great. In the first place, it would be no easy matter to 
lay down a legal definition of the crime ; and in the second place, 
the law would probably be suffered to lie dormant altogether, if the 
pecuniary incertive to legal proceedings, leading to so much har- 
assing and injurious exposure, were withdrawn. The framers of 
the French penal code have afforded the nearest precedent:— 
Art. 384: “ Whoever shall have offended against morals by ex- 
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citing, favouring, or facilitating the debauchery or corruption of 
the young of either sex under the age of twenty-one years, shall be 
punished by an imprisonment of from six months to two years, and 
a fine of from 50 to 500 francs.” The Court of Cassation have de- 
cided that the abduction of a girl above sixteen by a young man un- 
der twenty-one, might, under certain circumstances, be comprised 
under the general head of offences against morals; and a high 
French authority suggests that the seduction of a youth by an ex- 
perienced matron would belong to the same category. The French 
penal code is equally stringent on the analogous subject of adul- 
tery. Articles 337 and 338: “ The woman convicted of adultery 
shall undergo the penalty of imprisonment during three months at 
least, and two years at the most. The paramour shail be punished 
by imprisonment during the same space of time, and, in addition, 
by a fine of from 100 to 2,000 francs. But the husband may re- 
mit the punishment as regards the wife by taking her back at any 
time ; and the only proofs that can be admitted against the al- 
leged parmour, besides the flagrant delit, shall be those resulting 
from letters or other documents written by himself.” 

The general activity of a numerous body of public prosecutors 
in France, induces us to believe that these laws have been at 
least as well executed as analogous laws would be in England. 
But no one acquainted with the state of manners in France, for 
any length of time, will deny, that they have simply added ano- 
ther proof to the many recorded in the history of legislation, that 
the efforts of the lawgiver, when he trenches on the peculiar pro- 
vince of the moralist, invariably prove nugatory or worse. As re- 
gards the worst cases of seduction, Patzry may be right in his re- 
mark, that “ the seducer practises the same arts to draw a woman’s 
person into his power, as a swindler does to get possession of your 
goods or money.” We also quite agree with him that “not one 
half of the crimes for which men suffer death by the laws of Eng- 
land, are so flagitious as this.” But. it is part of the inscrutable 
designs of Providence, that the worst wrongs should often be ut- 
terly irremediable, and that the most consummate villany may be 
that which no human punishment can reach. 
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NOTES OF RECENT DECISIONS. 


English Chancery, June, 1848. Attorney General vy. Adams. [17 
[Law J. Rep. n. s. 392.] 


BARON AND FEME——FEME COVERT SUED AS FEME SOLE——-WRONG DESCRIPTION 
OF DEFENDANT——PROCESS——IRREGU LARITY——DISCHARGE OUT OF CUSTODY. 
A female defendant was committed for contempt in not putting in an answer. She 

had been generally known as an unmarried woman, but moved to be discharged on the 
ground that she was married, and that the proceedings against her were irregular. Held, 
that she was entitled to be discharged upon motion, she having produced a certificate of 
her marriage, and an affidavit from a person who described himself as her husband, but 
whose residence was not known, and that she ought not to be required to put in a plea 
of coverture. 


English Chancery, May, 1848. The Earl of Orford v. the Earl of 
Albemarle. [17 Law J. Rep. n. s. Chy. 396.) 


TRUSTEE—TRUST FOR SALE—MORTGAGE. 
Under a trust for sale of real estate, ina settlement by which a trustee was directed 


to apply the proceeds in paying off certain incumbrances upon the settled estate, as well 
as upon other family estates, the Court held that the trustee might raise such sums as 
might be necessary by mortgage of the estates. 


Court of Queen’s Bench, May, 1848. Bingham v. Clements. [17 
Law J. Rep. Q. B. 289. 


, PLEADING—TROVER—* NOT POSSESSED.” 
In trover, evidence that the goods were delivered to the defendant by the plaintiff’s 


wife, with his authority, is available under “ not possessed.”’ 


Court of Queen’s Bench, June, 1848. M‘Dowall v. Boyd. [17 Law 
J. Rep. n. s. Q. B. 295.] 


PLEADING——PAYMENT AND DISCHARGE—IMMATERIAL ISSUE. 

An averment that a bill of exchange was given “for and on account of and in pay- 
ment and discharge” of a debt, is not equivalent to an averment that the bill was 
given in satisfaction of such debt; and therefore, where a plea with such averment 
further stated that the bill so given was afterwards altered, and showed that in conse- 
quence thereof it becomes ineffectual, and the plaintiff traversed the fact of alteration, 
upon which issue the defendant had a verdict, judgment non obstante veredicto was 
awarded to the plaintiff. 


Court of Queen’s Bench, July, 1848. [Normansell v. Creft. [17 Law 
J. Rep. n. s. Q. B. 297.] 


CONTRACT——PAROL ASSIGNMENT——DELIVERY—LICENSE, 

A, being on the eve of insolvency, made a bona fide verbal assignment of all his goods 
to the plaintiff, in trust, for the payment of his debts, and to hold the surplus for rela- 
tions who had advanced money to him. An order was given by the plaintiff, with A’s 
consent, for sending the goods to an auctioneer’s for sale, from time to time, and seve- 
ral portions were accordingly parted with by A, and sold. Held, that the successive 
deliveries were made under a mere license to sell the goods from time to time, and that 


the property in the whole did not pass to the plaintiff. 
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Court of Queen’s Bench, July, 1848. Friar v. Grey and others. [17 
Law J. Rep. n. s. Q. B. 301.) 


COVENANT—PLEADING——CONDITION PRECEDENT. 

A lease contained a proviso, that on notice being given by the lessee eighteen months 
before the end of the eighth year, and all arrears of rent being paid, and all covenants 
and agreements on the part of the lessee having been observed and performed, the lease 
should determine at the end of the eighth year; “ nevertheless, without prejudice to any 
claim or remedy which any of the parties hereto may then be entitled to for breach of 
any of the covenants or agreements hereinbefore contained.” Held, that the perform- 
ance of all the covenants by the lessee was a condition precedent to his right to deter- 
mine the lease, notwithstanding the concluding cause. 


Court of Queen’s Bench, June, 1848. Kemp v. Clark and another. 
[17 Law J. Rep. n. s. Q. B. 305.] 


SHIP AND SHIPPING——FREIGHT——LIABILITY OF CONSIGNEE—INFERIOR COURT— 
JURISDICTION——INDEBITATUS ACCOUNT. 

The liability of a consignee or endorsee of a bill of lading to pay freight, is a new 
contract, the consideration for which is the delivery of the goods to him at his request. 

A declaration in an inferior Court, containing the common indebitatus count for 
freight, and which alleges the delivery of the goods, at the request of the defendant, to 
have been within the jurisdiction of such Court, sutiiciently shows that the cause of ac- 
tion arose within the jurisdiction; as the words, “at the request of the defendant,”’ are 
to be taken to apply to the delivery of the goods only, and not to the carriage of them, 
which may have been out of the jurisdiction. 


Exchequer of Pleas, June, 1848. Connop v. Challis and another. 
[17 Law J. Rep. n. s. Ex. 329.) 


ATTORNEY, AUTHORITY OF——-SHERIFF——ESCAPE. 

The attorney for a plaintiff, where the defendant has been taken in execution upon a 
ca. sa., although as such attorney he has authority to receive the fruits of the judgment, 
has no authority to enter into any other arrangement with the defendant for his dis- 
charge froin custody under such writ. 

Where, therefore, such attorney, acting fairly and bona fide, had, upon receiving a 
portion of the debt in money from the execution debtor, and for the residue his warrant 
of attorney for the amount, ordered the sheriff to discharge him from custody, and 
who, accordingly, discharged him. Held, an escape on the part of the sheriff, and that 
the execution creditor was entitled to recover the amount of such residue in an action 
against the sheriff for an escape. 
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OHIO SUPREME COURT IN BANK: DECEMBER TERM, 1848. 
Richard Keys’ heirs v. John and Robert Watson. Bill of Review. 


Avery, J. Held, 1. that where a decree is reversed on a bill of review, cause con- 
tinued, answers put in, further testimony taken, final decree rendered for the complain- 
ants, and an appeal from this final decree taken, the order of reversal is thereby va- 
cated. 2. That a certificate of purchase from one of the United States Land Offices» 
is evidence of an equitable interest inthe purchaser. 3. That ona contract, though by 
parol, for the purchase of this interest, and part performance, a decree for specific exe- 
cution may be rendered. 4. That the affidavit of the priuter, filed with a copy of the 
notice, is sufficient evidence to make defendants out of the State parties to the suit. 5. 
That a complainant who was a feme sole when the decree was rendered, may file a sep- 
arate bill of review within five years after the disability is removed. 6. That when the 
case under such bill of review shows that the feme at the time had no interest in the 
premises in controversy, a decree of reversal will not be rendered. Decree for defen- 
dants. 


Robert Hill v. Eben Henry. Error. 


Hitchcock, J. Held, !. That a promissory note for money, payable on demand, is due 
upon delivery. 2. That under the limitation acts of 1624 and 1831, an acknowledgment 
of adebt, and promise to pay, after the same has been barred by the statute, does not 
revive the original cause of action. Judgment reversed. 


Samuel F. McCracken v. West, Oliver & Co. Error. 


Read, J. Held, 1. That overruling a demurrer without a joinder, is not error; thata 
joinder may be filed instanter on hearing in the Court below; and if exception be taken 
after judgment, it will be considered as filed. 2. That it is error to admit as evidence of 
handwriting the mere opinion and belief of a witness, without his first stating his 
means of acquiring a knowledge of such handwriting. 3. That on cross-examination 
a question asked of the witness by the defendant, as to what a third person told him, 
will not authorize the other party, upon a re-examination, to inquire what the third 
person in the same conversation said the defendant himself had told him, such evidence 
being hearsay. 4. That to prove the value of property at a given period, it is not com- 
petent to prove at what price the property sold subsequently at public sale by trustees, 
to whom it had been assigned in contemplation of insolvency. 5. That if a person be 
sought to be charged with fraud and deceit in representing another person as worthy of 
credit, he may prove what he said he thought such person worth, prior to the time of 
making the statement charged to be false. 6, That if a person write a letter to another, 
desiring him to introduce the bearer to such merchants as he may desire, and describing 
him as a man of property, and the person having such letter fail to deliver it to the per- 
son to whom it is directed, but use it to obtain credit elsewhere, the persons so giving 
the credit cannot maintain an action against the writer of the letter for deceit, though 
the repsentations in the letter are untrue. Judgment reversed. 


Ohio ex rel. Eleanor White v. Treasurer of Tallmadge Township. 


Mandamus. 

Birchard, C. J. Held, That school districts, embracing parts of different townships, 
cannot be formed without the concurrence of a majority of the trustees of each town- 
ship, upon the petition of a majority of the householders in the parts of each town- 
ship embraced in the contemplated district. Judgment for defendant. 
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Ohio ex rel. Josiah Roberts v. Nicholas Zanglein. Quo Warranio. 

Birchard, C. J. Held, That on the formation of a new county, the County Commis- 
sioners of any of the counties from which the new county is formed, who reside within 
its limits, cease to be Commissioners of the old county, unless they remove within it. 
Judgment for relator. 


Wm. B. Foster v. Heirs of Henry Wick. Error. 


Avery J. Held, 1. That a plaintiff in ejectment may count upon separate demises, 
and is not obliged to elect on which demise he will go to trial. 2. That a latent ambi- 
guity in a will may be explained by testimony, but a patent ambiguity cannot. Judg- 
ment reversed. 


Lewis Fagin v. Peter Cooley's Adm’r. Error. 
Hitchcock, J. Held, 1. That a deposition cannot be received and read in evidence on 
a trial at law, unless the deponent would be a competent witness if personally present 
in Court. 2. That the heirs of the deceased person are not competent witnesses in a 
suit in which the estate of the decedent is interested, unless it be shown affirmatively 
that they have no interest in the event of the suit. Judgment reversed. 


Alexander Wells vy. Andrew McLaughlin et al. Error. 


Read, J. Held, 1. That the power conferred upon County Commissioners to lay out 
and establish county roads, authorizes them to locate a road within or through an in- 
corporated town orcity. 2. That municipal as well as private corporations are sub- 
ject to the control of the general laws of the State. Judgment affirmed. 


Adam Short et al. v. The Town of Lancaster. Error. 


Birchard, C. J. Held, 1. That a bond in these words—* Know all men by these pres- 
ents, that we, A Band C D are held and firmly bownd unto E in the penal sum of 
$3,000, for the true and faithful payment of which we do hereby bind ourselves, our 
heirs, executors, and administrators, firmly and severally by these presents,’’ &c., is a 
joint and several bond. 2. That, to a breach in the declaration upon the bond of a Town 
Marshal, having in his hands for collection the duplicate of taxes for said town, he did 
collect $2,000 thereon, in receipts of indebtedness of said town, and receipted therefor 
as money, and afterwards sold and converted the same to his own use, &c., a plea 
averring that before the Marshal collected any money on the duplicate, the plaintiff, 
without the knowledge of the defendants, authorized the Marshal to receive said certifi- 
cates in the breach mentioned, is bad, not answering the material allegation in the 
breach. Judgment affirmed. 


John B. Purcell y. Nicholas Goshorn and Wife. Chancery. 


Avery, J. Held, 1. That a feme covert, owner of the fee of land, does not pass her 
title by a deed executed by husband and wife, unless she joins the husband in the grant- 
ing part of the deed. 2. That though it was the intention of the husband and wife to 
execute a deed conveying the fee, a Court of Chancery will not, as against the wife, 
correct the mistake in the instrument of conveyance, and compel the execution ofa 
perfect deed. Bill dismissed. 


Lessee of Phillis Williams v. James Veach et al. Error. 


Hitchcock, J. Held, That where ina will the testator confers power upon his execu- 
tors, in form following,—* giving them full and complete power, as I myself possess, 
after my decease, to dispose of all my estate, real, personal, and mixed, in the way and 
manner they may think best calculated to carry into effect all the purposes specified in 
this my last will and testament, except that no part of my estate shall be sold at public 
sale,’’—is a power coupled with an interest, and will be so construed, if the other parts 
of the willseem to require it. Judgment affirmed. 
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Esther Bingham v. Amos Miller. Error. 


Read, J. Held, 1. That divorces are the subject of judicial, not of legislative action, 
and that the Constitution confers upon the Legislature no power to grant them. 2. 
That the Legislature can derive no such power by implication from sovereignty ; that 
neither the Legislature, nor all the departments of State combined, possess it ; that the 
people only are sovereign, and that they have reserved to themselves all powers not ex- 
pressly delegated. 3. That as the power is not possessed by our Legislature, it cannot 
be derived from the example of the Legislatures of other States or countries. 4. That 
as the power to grant them has been recognized and exercised from the earliest period of 
our State existence; and as second marriages have been contracted, and children born, 
who would be bastardized, were such divorces declared void, the Court feel constrained 
to pronounce them valid. Judgment affirmed. 


Frederick W. Fowler et al. v. John Butman et al. Certiorari. 


Birchard, C. J. Held, 1. That County Commissioners have power to establish County 
roads wholly within the limits of an incorporated town or city. 2. That Road 
viewers, appointed by the Court of Common Pleas, may adjourn from time to time, so 
that they are prepared to report at the return term; and though they may at one time 
resolve to report against the road, it is not error for them afterwards to report in favor 
of the road. 3. That in the matter of an appeal from a decision of the County Commis- 
sioners, it is error to render a judgment for costs. Judgment reversed as to costs, and 


affirmed as to residue. 


John Williamson’s Adm’s v. John A. Collins et al. Bill of Review. 


Birchard C. J. Held, That the co-signers of a note, joint and several in its terms, 
which fell due in 1807, and on which a suit was severally instituted in 1814, against 
another co-obligor, and judgment recovered, and afterwards suffered to lie dormant six- 
teen years, and then revived, and finally paid thirty-eight years after it became payable, 
cannot be compelled to contribute. Bill dismissed. 


John Woodson v. The State of Ohio, for the use of Wm. H. Borland. 


Error. 

Birchard, C. J. Held, That an action will not lie on an administrator’s bond, at the 
instance of a creditor, without demand being first made by the creditor, or an excuse 
for the omission, notwithstanding the claim may have been allowed by the administra- 
tor, on presentation for that purpose. Judgment reversed. 


Hall §; Hedges v. Reed. Error. 


Read, J. Held, That where a replication puts in issue the whole merits of the plea, 
after a verdict by the jury, or a finding by the Court, the judgment will not be dis- 
turbed, though the replication may be informal. 2. Ona motion for a new trial, upon 
the ground that the Court or jury found contrary to the fact, such finding will not be 
disturbed, unless the bill of exceptions discloses the whole of the testimony. Judgment 
affirmed. 


The Schooner Argyle v. George Worthington. Error. 


Avery, J. Held, 1. That the person who charters a vessel does not become owner for 
the trip when by the terms of the charter party, he pays a gross sum, the general owner 
furnishing the master and crew, and defraying the expenses of the vessel. 2. That in 
such case the vessel is liable on the bill of lading. 3. That a contract by the captain 
to carry goods and collect the price from the consignee, is binding on the vessel, and may 
be enforced under the statute in a suit against the boat. Judgment affirmed. 
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Seth Jennings vy. M. A. Johnson etal. Error. 

Read, J. Held, That if property be replevied from a Sheriff, holding it under execu- 
tion, and the issue be found for defendant, if the value of the property be greater than 
the amount of the execution, the rule of damages is the amount of the execution, with 
interest on the same and the costs made on the writ; but if the value of the prop- 
erty be less than the amount of the execution, then the rule of damages is the full value 
of the property. Judgment affirmed. 


Ohio ex rel. Albert Stebbins v. The Treasurer of Wood County. Man- 
damus. 

Birchard, C. J. Held, That under the provisions of the Act of February 27, 1846, en- 
tit'ed “An Act to authorize the County Commissioners of this State to lay out and es- 
tablish State Roads,’’ the Commissioners of one county, through which a free turnpike 
road passes, have no authority to change that part of the free turnpike road into a State 
road. Peremptory mandamus ordered. 


Nimmocks & Marshall vy. Madison Inks. Error. 


Hitchcock, J. Held, 1. That in a declaration containing different counts, some sound- 
ing in contract and some in fort, there is a misjoinder, and for such cause the declara- 
tion will be held bad, either on demurrer or in arrest of judgment. 2. That such de- 
fect is not cured by the second section of the Act‘ to regulate the practice of the Judi- 
cial Courts,’’ passed March 12, 1844. Judgment offirmed. 


Daniel 8. Silver v. The State of Ohio. Error. 
Read, J. Held, 1. That perjury cannot be assigned upon an answer in Chancery, un- 
less the bill call for such answer under oath. 2. That the mere belief of a witness is 
not sufficient to establish the existence of a fact. Judgment reversed. 


Luke Thayer v. James Brooks. Error. 

Birchard, C. J. Held, 1. That suit may be maintained in Ohio, to recover damages 
for an injury to property in Ohio, occasioned by the diversion of water, though the 
act which occasioned the diversion may have been committed in Pennsylvania. 2. 
That the rule of damages in an action for a nuisance, is the injury actually sustained. 3. 
Whether an action will lie for draining a swamp, for the purposes of cultivation, and 
thereby diminishing the volume of water which had previously run past, und supplied 
a mill with water, quere. 


Joseph Neville vy. The Merchants’ and Manufacturers’ Mutual In- 
surance Company. 

The complainant had an ‘open policy,’’ issued by the defendant, which caused the 
complainant to be insured in such sums, and on property from such places, and on 
board of such vessels as should be mutually agreed upon between the parties, and en- 
dorsed thereon. While the policy was in existence, negotiations were had for the in- 
surance of 10,987 bushels of corn on flat boats Eagle and Clinton, and on Saturday, 
the 2d of January, 1847, the plaintiff received from the Secretary of the defendant the 
following: “We cannot understand how 10,987 bushels of corn should cost $5000, 
when the market price is but 21 cents. The market price and five per cent is the rule; 
and we do not feel justified in deviating from it. It may stand insured until Monday, 
when we shall be glad to see you on the subject.””. On Sunday the boats were snagged 
in the Ohio river, and the cargoes lost. Held, per Birchard, C. J. That the defendant 
was liable to pay for the value of the corn. 


Baltzer Eversole vy. Adam Plank. Error. 
Avery, J. Held, 1. That in trover for an undivided third of certain goods, claimed as 


in partnership, it is sufficient, in a plea in bar of verdict and former judgment for the 
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identical goods, to aver a taking and conversion of the whole. 2. That where the 
same plea avers a breaking of the close and taking and carrying away the identical goods, 
it is not necessary to aver further, that it is the same taking. 3. ‘That the same aver- 
ment is sufficient where the facts are set out and found under a notice attached to the 
general issue in trespass. Judgment affirmed. 


Elias Johnson v. Jacob Nyce’s Executors. Error. 


Hitchcock, J. Held, 1. That an action for a breach of the covenant of Warranty ina 
deed cannot be sustained until there has been an eviction or something which is equiva- 
lent. 2. That claim for dower is covered by the covenant of warranty, and if such claim 
be prosecuted to the result that dower is assigned by metesand bounds, and the widow is 
put into possession, the covenant of warranty isbroken. 3. That in such case the rule of 
damages would be the amount of the depreciation of the value of the fee simple interest, 
in consequence of carving out the life estate, estimating the value of the fee simple in- 
terest according to the consideration money paid to the covenantor. 4. That if in the 
prosecution of such claim, dower is assigned as of the issues, rents and profits, and made 
a charge upon the land, it is equivalent to eviction. 5. That if a gross sum is assigned 
in full of dower, the decree to be enforced by execution, there is no breach of the cove- 
nant of warranty. Judgment affirmed. 


John Morehead v. Little Miami Railroad Co. Chancery. 
Birchard, C. J. Held, 1. That private acts of incorporation, which confer power to 
subject private property to public use, should be strictly construed. 2. The 11th and 
12th sections of the respondeat’s act of incorporation do not confer upon the Company 
a right to re-locate their road, after completing it upon the first location and to condemn 
to the use of the road private property. 3. That chancery has power to restrain such 
acts. Injunction made perpetual. 


The State ex rel. Moses B. Newman v. Thomas M. Jacobs. Quo 
Warranto. 

Avery, J. Held, 1. That the County Commissioners de facto can fill a vacancy in the 
office of County Treasurer. 2. That the two Commissioners whose places of residence, 
by the erection of Auglaize county fell within the limits of that county, and who, con- 
tinuing to discharge their official duties, appointed the defendant a Treasurer, were 
Commissioners de facto of Allen county, after the passage of the act erecting the coun- 
ty of Auglaize, and at the time when they made the appointment. 3. That the title to 
an office will not be tried in a proceeding of quo warranto, when at the time of trial, 
the term of office is expired, and no judgment of ouster can be pronounced. Judgment 
for defendant. 


The schooner Aurora Borealis v. Thomas Dobbie. Error. 

Read, J. Held, 1. That in conformity to the decision in Goodsell v. the brig St. Louis, 
the act of 1840 regulating the collection of claims against steamboats and other water 
craft, had no extra territorial jurisdiction, and only applied to cases arising within the 
State of Ohio, or to boats navigating the waters within or bordering upon the State, at 
the time the action arose. 2. That the explanatory act of 1848, extending the operation 
of the act of 1840, to all cases arising without the State of Ohio, and to all cases then 
pending, as well as to future cases, is inoperative as to cases pending at the time of its 
passage. 3. That said explanatory act, so far as it refers to future cases is valid, but 
so far as it assumes to put a construction upon acts of the Legislature which the courts 
had already construed, and to govern cases pending, is inoperative. 4. That the Legis- 
lature cannot exercise judicial powers, and give a construction to their own acts, and 
bind the courts in respect to past or pending cases. Judgment reversed. 


& 
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Jacob Nyce’s ex’rs v. Charles Obertz. Error. 


Hitchcock, J. Held, That in an action upon the covenant against incumbrances ina deed, 
it is not sufficient for the plaintiff to show that he has been compelled to pay a gross 
sum to free the premises from dower, but he must show that the dower has been assign- 
ed according to the provisions of the statute, either by setting off the dower by metes 
and bounds, or by assigning it as of the rentsand profits. Judgment reversed. 


é 
John Tiernan et al.v. Joseph S. Fennimore. Error. 


Birchard, C. J. Held, That where one of the sureties in an appeal bond was present 
at the Clerk’s Office, when it was handed to the Clerk for his approval, and it was, with 
the consent of this surety, taken away to procure another surety—the first being deemed 
insufficient—-another surety procured and the bond afterwards filed with the Clerk, and 
the first surety, after the bond was filed, procured indemnity from his prineipal, he was 
liable in an action on the bond, and that such a state of facts did not constitute a de- 
fence, on a plea of non est factum, verified by affidavit. Judgment affirmed. 


Francis Henry et al. v. The Vermillion and Ashland Railroad Co. 


Avery, J. Held, 1. That a bill in chancery in the form of a creditor’s bill will lie 
against the stockholders of an incorporated company, to subject unpaid subscriptions 
of stock. 2. That the stockholders may be proceeded against in this way, though they 
omitted to pay at the time of subscription, the five per cent required by the charter, 
3. That an agreement attempting to secure to any stockholder the privilege of paying 
up subscriptions in store goods, or otherwise, except in money, will be treated as a 


fraud upon other stockholders, and payment in money enforced. 
_ 


James Frazer v. John Fulcher. Certiorari. 


Hitchcock, J. Held, That a man sentenced to imprisonment for life, in punishment 
for a crime, is not civilly dead, and letters of administration cannot be granted on his 
estate. Judgment reversed. 


Mary Nolan v. Samuel Urnston. Bill of Review. 


Read, J. Held, That a bill of review may be filled within five years from the day on 
which the decree sought to be reversed was rendered; the time is to be counted from 
the day the decree is pronounced, not from the first day of the term. Plea overruled. 


Alexander McLaughlinv. John Russell. Error. 


Birchard, C. J. Held, 1. That where a person has admitted that he was the author of 
a libel in a certain newspaper, any other newspaper with the same impression may be 
read tothe jury, and is not secondary evidence. 2. That in actions of libel, witness- 
es who know the parties and circumstances, may be called to state their opinion and 
judgment, as to the person intended, where the libel is ambiguous. Judgment affirmed. 


Isaac Mitchell, adm’r, &c..v. Thomas Donaldson etal. Bill of 
Review. 


Avery, J. Held, 1. That a mortgagor by making his debtor his executor, does not 
thereby extinguish the mortgage. 2. That an administrator de bonis non, with the will 
annexed, may institute proceedings in chancery to foreclose the mortgage, making other 
mortgagees as well as the mortgagor, defendants in the suit. Decree of the common 
pleas reversed. 
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The Fund Commissioners of Muskingum county v. Samuel Glass, et 
Chancery. 

Hitchcock, J. Held, 1. That in certifying the acknowledgement of a deed, nothing 
further is necessary than that the officer taking the acknowledgement shall “subscribe 
his name to the certificate.” 2. That the statutory provisions on this subject extend to 
Notaries as well as to other officers. Decree for complainant. 


Joshua Wagers v. Samuel Dickey, et al. Error. 


Birchard, C. J. Held, 1. That the Supreme Court will not reverse the judgment of 
the Court of Common Pleas for error in refusing to grant a nonsuit, unless the bill of 
exceptions discloses all the testimony which was before the court on motion for nonsuit. 
2. That where a witness who has testified in a cause is dead, on a trial of the same 
cause between the same parties, another witness may testify as to the substance of what 
the deceased witness testified on the former trial. Judgment affirmed. 


Portage County Mutual Insurance Company, v. Henry Wetmore, et al. 


Avery, J. Held, 1. That where a charter creates the office of Treasurer, it becomes 
one of his duties, from the nature of his office, to receive and account for money, and 
that his sureties in his official bond, conditioned that he shall perform his duties agree- 
ably to the regulations, requirements, and restrictions of the charter, are responsible for 
his defalcation in not accounting for money. 2. That where the charter makes it the 
duty of the Treasurer to receive and account for money, and the condition of the bond 
only refers to the charter, and that the assignment of the brerch is that the Treasurer 
has violated his duty both under the charter and by-laws of the company, but both re- 
fer to the same breach, the statement that it was in violation of the by-laws, is matter 
of addition and not description, and will notvitiate the declaration. Judgment reversed 


Robert and George Crawford, v. William B. Chapman. Error’. 


Birchard, C. J. Held, That the grantee of the reversion cannot maintain an action of 
covenant in his own name against a lessee upon an express covenant contained in the 
lease, for the payment of rent. Judgment affirmed. 


Lessee of Trustees and Treasurer of original surveyed township No. 
1, range 19, of the Chillicothe Land District v. John Campbell, et al. 
Error. 

Avery, J. Held, That when under the act of Congress of May 20th, 1846, to appro- 
priate lands for the support of schools in certain townships, proceedings are ordered by 
the Secretary of the Treasury of the United States, a tract is designated, withdrawn 
from entry, and finally selected by the Secretary, a title passes, upon which the trustees 
and treasurer of the original township may maintain ejectment, notwithstanding the 
Register of the Land Office, without authority from the Secretary, may have permitted 
a subsequent entry. Judgment reversed. 


Lessee of Wm. Irvin v. Isaac Smith. Error. 

Hitchcock, J. Held, 1. That by the execution of adeed according to the forms of law, 
the title of the grantor to the land conveyed, becomes vested in the grantee, whether 
the deed be recorded or not, and is good against all the world except subsequent pur- 
chasers without notice. 2. That when such deed is recorded, the record operates as 
constructive notice. 3. That the doctrine of lis pendens does not apply to a party in 
interest who is not made a party to the proceedings. 4. That a decree of a court of 
chancery does not, as a general rule, operate upon those who are neither parties to the 
suit, nor privies. Judgment affirmed. 





: 
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Benjamin Doyle v. The State of Ohio. Error. 


Read, J. Held, That an indictment found by a grand jury composed of less than fif- 
teen persons having the qualifications required by the statute, is not sufficient to put 
the accused upon his trial; and a plea to the indictment that one of the grand jurors had 
not the requisite statutory qualifications, is a good pleain bar. Judgment reversed. 


Hugh C. Stewart et al. v. William R. Southard. Error. 


Birchard, C.J. Held, 1. That a declaration averring that the plaintiff is a resident of 
a certain school district, having children which he is desirous to have taught in said 
school, and that the defendants, directors of the school district, contriving to deprive 
him of the benefit of having his children therein educated, unlawfully admitted color- 
ed children into the school, whereby the plaintiff has been deprived of the benefit and 
advantage of having bis children taught in said school, is bad on demurrer. 2. That 
an officer acting within the scope of his duty, is only responsible for an injury resulting 
from a corrupt motive. Judgment reversed. 


Rhoda M. Stearns v. Abraham Cox. Error. 


Avery, J. Held, 1. That in an action of slander, the plaintiff may give evidence of 
the speaking of other words, to prove the malicious intent of the defendant. 2. That 
if a witness is offered to give evidence that is admissible in one aspect, and for one pur- 
pose, but is rejected because offered by the counsel for a different purpose, he ought 
not by the mistake or misapprehension of the counsel to be rejected, when again offer- 
ed on the correct ground. Judgment reversed. 


Zalmon Fitch vy. Harrison Menderhall et al. Chancery. 


Hithcock, J. Held, That where there is the lien of a judgment, not sustained by levy, 
within the year after rendition of the judgment, but older than the lien of a mortgage, 
the mortgagee cannot protect himself against the prior judgment lien, by the purchase 
of a junior judgment levied within the year. Bill dismissed. 


Richard Spader et al.v. Davis B. Lawler, Bill of Review. 


Read, J. Held, That a mortgage, with a clause to secure future advances, will be 
postponed to a second mortgage placed upon record prior to the making of the future 
advances, to the extent of such advances. Decree reversed. 


James Combs v. Anna Parker. Chancery. 


Birchard, C. J. Held, That where one on selling land takes notes for the purchase 
money, with personal security, and afterwards, in pursuance of the contract of sale, 
executes a deed for the premises, by which the vendor’s lien is destroyed, the surety up- 
on the notes is not thereby discharged. Injunction dissolved. 


Jacob Roller v. Simeon Jennings. Error. 


The Court being equally divided in opinion, the judgment of the Court of Common 
Pleas affirmed. 


John 8. Seymour v. John H. Browning. Bill of Review. 


Avery, J. Held, That a defendant who, after he had been made a party to a suit by 
personal service of process, takes the benefit of the Bankrupt act during the pendency 
of the suit, and without any notice of the fact appearing in the subsequent proceedings, 
cannot assign the bankruptcy as error in a decree finally rendered against him in the 
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case. 2. That a decree in such case, not settling rights as between the judgment debtor 
and any of his debtors then before the court, cannot direct payment of any surplus re- 
maining after the satisfaction of the judgment, to be made to the judgment debtor. 
Decree reversed. 


Wm. Marshall vy. Charles Stewart, et al. Chancery. 


Hitchcock, J. Held, That where land is conveyed by an absolute deed, and the ven- 
dee at the same time delivers to the vendor a contract by which he agrees to re-convey 
the premises by a specific time, upon the re-payment of the purchase money, with in- 
terest, the circumstances furnish presumptive evidence that the deed, although absolute 
upon its face, was intended asa mortgage, and it will be so held in equity. Bill dis- 
missed. 


Alexander Gordon v. Horatio N. Kearney. LError. 


A. G. in Pittsburgh, drew upon his debtors in Zanesville for $114,04, subject to his 
own order, and endorsed the draft toW. M. & Co., Exchange Brokers, at Pittsburgh, 
who forwarded it to H. N. K., an Exchange Broker of Zanesville, for collection, who 
received the money upon it. Before the payment of the draft, W. M. & Co., failed, 
and were indebted to H. N. K. inasum larger than the amount of the draft, which in- 
debtedness grew out of their business as Exchange Brokers. When the latter received 
the draft he had no notice that A.G. was its owner, but he had such notice before the 
money was paid. Held, per Birchard, C. J. That H. N. K. might retain and apply the 
proceeds of the draft on his account against W.M. & Co. Judgment affirmed. 

Read, J. dissented. 


The Portage Canal and Manufacturing Company v. Edmund W. 
Crittenden, for the use of Smith Law. Error. 


Avery, J. Held, That where the condition of a bond requires compliance with the 
terms of another obligation, which are not fully stated in the condition, a declaration 
upon the bond must set out the obligation referred to in the condition, with a corres- 
ponding breach, and the omission to do so is error, though the judgment be taken by 
confession, if the warrant to confess contain no waiver of error. Judgment reversed. 


The State of Ohio v. Samuel Medary, etal. Error. 


Read, J. Held, That the sureties of a bond limited in its recital and condition to the 
faithful performance by the principal, of his duties as a member of the Board of Public 
Works, cannot be made liable for his defalcation in not accounting for money received 
as an Acting Commissioner. Judgment affirmed. 

Hitchcock, J. dissented. 


Jacob Kechne, et al. v. The State. Error. of 


Birchard, C. J. Held, 1. That written instruments are to be construed by the court, 
not by the jury. 2. That evidence extrinsic to the written instrument cannot be taken 
into consideration in giving a construction to it. 3. That the Supreme Court will not 
reverse the judgment of the Court of Common Pleas, though there may be error in its 
proceedings, when it appears from the whole record that no injury has been sustained 
by the ruling of the Common Pleas. Judgment affirmed. 


Wm. H. Brisbane v. James M. Staughton, et al. Chancery. 


Avery, J. Held, 1. That a power of attorney executed to a third person, authorizing 
him to sell mortgaged premises on default of payment, for the benefit of the mortgagee, 
is a valid power for such purpose; and after a bona fide sale made under the power, pro- 
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per notice having been given by advertisement, no equity of redemption remains in the 
mortgagor or those claiming under him. 2. That such sale will be binding though 
made during the pendency of a bill in chancery to foreclose the mortgage. Decree for 
complainant. 


James P.. Provost, et al. v. Asa Wilcox, et al. Chancery. 


Hitchcock, J. Held, That the mortgage of a steamboat or other watercraft, does not 
withdraw such craft from the operation of the law authorizing proceedings against her 
by name; and in the distribution of the fund made by the judicial sale of the craft, the 
mortgage must be postponed to the judgments. Bill dismissed. 


Wm. Likes v. John Van Dike. Error. 


Read, J. Held, 1. That a plea of moliter manus imposuit, is not a full answer to a de- 
claration charging a violent beating, and if issue be taken upon such plea, and found 
for the defendant, it leaves a part of the declaration unanswered, and judgment should 
be rendered for the plaintiff non obstante veredicto. 2. That where a judgment non ob- 
stante veredicto is rendered for the plaintiff, usually a writ of enquiry should issue, but 
if the jury has passed upon the whole matter and passed damages for the excessive bat- 
tery not answered by the plea, in favor of the plaintiff, a writ of enquiry need not issue, 
but judgment may be rendered for the plaintiff, for the damages assessed. Judgment 
affirmed. 

James Graham, et al.v. Thomas Cooper. Error. 


Birchard, C. J. Held, That where interest greater than at the rate of six per cent, has 
been voluntarily paid, the same cannot be recovered ‘back, or set off against the prin- 
cipal debt. Judgment affirmed with statutory damages. 


Slocum & Collins v. McBride and Lord. Error. 


Birchard, C. J. Held, That a court cannot take notice of a misnomer upon a demur- 
rer, but only when the fact is properly put in issue, and proved or admitted. Judgment 
affirmed, with statutory damages. 


Daniel S. Matlock, et al. v. Tensard R. De Wolf, et al. Chancery. 


Avery, J. Held, 1. That in a hill to subject the mortgagor’s equitable interest in 
land, it is not necessary to tender the money due the mortgagee; and in such proceeding 
the equity of the mortgagor may be sold. 2. That if in the obligation for the mortgage 
debt, any illegal interest has been incorporated, it will be deducted from the debt; but 
where the obligation has been annually renewed, embracing both principle and interest, 
annual interest will be allowed. 


Harrison Johnson v. The State. Error. 


Hitchcock, J. Held, That in a prosecution for rape, the declarations made by the 
injured female as to the transaction, immediately after the offence was committed, may 
be given in evidence to sustain her testimony given in court, but not as substantive tes- 
timony to prove the commission of the offence. Judgment reversed. 


The Trumbull Mutual Fire Insurance Company v. James T. Horner. 


Error. 


Read, J. Held, That a member of a Mutual Fire Insurance Company, when sued upon 
an assessment upon his deposite note, to pay a loss occasioned by fire, cannot set up as 
a defence that he and his associate corporators have neglected to comply with the pro- 
visions of their charter. Judgment reversed. 
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Jacob Booze v. Samuel Ewing, et al. Chancery. 


Birchard, C. J. Held, That the vendor of land by taking a mortgage upon the land 
sold, to secure the payment of the purchase money, does not extinguish his prior equit- 
able lien; and the lien of a judgment creditor obtained between the date of the mortgage 
and the time when it is recorded, will be postponed to the vendor’s lien. 

Hitchcock, J. dissented. 


David R. Kemper v. The Trustees of Lane Seminary. Chancery. 


J. K. and others conveyed a tract of land to the Trustees of Lane Seminary and their 
successors forever. In the deed of conveyance the grantors covenanted that in no case 
should any of the property revert to them, but in case the Seminary should fuil or be- 
come extinct, the property should go to certain religious and benevolent societies. Held, 
per Birchard, C. J., That the donors cannot maintain a bill in chancery for the purpose 
of inquiring into the manner in which the trustees discharge their duties, and to con- 
trol them in the appointment of Professors. 


Rachel Dohrman, et al v. Bezaleel Wells, et al. Chancery. 
Bill dismissed on division of opinion. 


MORALITY OF THE USURY LAWS. 

The following forcible remarks on the Usury Laws, are from a 
lecture recently delivered before the New York Mercantile Library 
Association. How professed moralists and philosophers can with 
any show of reason, support the law, is a problem that we can- 
not solve on any principle of common sense. 

“The usury law invites and encourages the borrower to become 
a downright and shameless knave. Either he was ignorant of the 
usury, or else the loan was taken upon his honor ; and his plea of 
usury is a denial of that last attribute or character which makes 
even a barbarian to be trusted. The man who pleads usury never 
after respects himself. Before he makes his plea, he must pass 
through the several stages of loss, vexation, mortification, and des- 
pair of regaining his position in society. He feels that he is dis- 
graced, and society heartily enters into his feelings. And this dis- 
grace the legislature has invited and strongly encourages him to 
bring on himself. 

“When his case comes on in Court, the Judge blushes as he 
charges the jury in favor of the borrower, and the jury despise him 
at the moment of returning a reluctant verdict in his favor. The 
only difference in public estimation between the maker of this plea 
and a certain other character is this. The one finds his way to his 
neighbor’s property, and keeps it, and the other takes it by stealth. 
Truly we may say the law entered that offence might abound.” 
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MISCELLANEOUS. 


Eloquence of the Bar. Meagher’s answer to the awful question, what he had to say 
why sentence of death should not be passed upon him ? is one of the most beautiful 
models of eloquence we have ever read. If it did not touch the inmost heart of every 
auditor, nothing from mortal lips could. 

Mr. Meagher then, with great fluency and remarkable firmness of manner, thus ad- 
dressed their Lordships : 


“It is my intention to say a few words. I desire that the last act of a ate | 
which has occupied so much of the public time should be of short duration, nor have 

the indelicate wish to close the dreary ceremony of a state prosecution with a vain dis- 
play of words. Did I fear that hereafter, when I shall be no more, the country I have 
tried to serve would think ill of me, I might indeed avail myself of this solemn moment 
to vindicate my sentiments and my conduct. But I have no such fear. The country 
will judge of these sentiments, and that conduct, in a light, I think, far different from 
that in which the jury by which I have been convicted have viewed them ; and per- 
haps the sen‘ence you, my Lords, are about to pronounce, will be remembered only as 
the severe and solemn attestation of my rectitude and truth. Whatever may be the 
language in which that sentence will be spoken, I know that my fate will meet with 
sympathy, andthatmy memory will be honored. In speaking thus, accuse me not, my 
Lords, of an indecorous presumption. To the efforts I have made for what I conceived 
to be a just and noble cause, I ascribe no vain imp#irtance ; nor do I claim for them any 
high reward. But it so happens, and it will ever so happen, that they who have tried 
to serve their country, no matter how weak their efforts may have been, are sure to re- 
ceive the thanks and blessings of its people. With the country, then, I leave my mem- 
ory, my sentiments, my acts, proudly feeling that they require no vindication from me 
thisday. A jury of my countrymen, it is true, have found me guilty of the crime of 
which I was indicted. For this I entertain not the slightest feeling of resentment 
against them; influenced as they must have been by the charge of the Lord Chief Justice, 
they, perhaps, could have returned no other verdict. What of that charge? Any stron 

observations upon it I sincerely feel would ill befit the solemnity of this scene ; but 

would earnestly beseech of you, my Lord—you who preside upon that bench—when 
the prejudices and passions of this hour have passed away, to appeal to your own con- 
science, and ask of it—was your charge as it ought to have been, impartial and indiffer- 
ent between the subject and the Crown? My Lords, you may deem this la ge 
unbecoming in me, and perchance it may seal my fate; but I am here to ioe ¢ t) 
truth, whatever it may cost. I am here to regret nothing that I have ever done— to 
retract nothing that I have ever said. I am not here to crave with lying lip, the life I 
consecrate to the liberty of my country. Far from it. Even here—here where the 
thief, the libertine, the murderer, have left their footprints in the dust—here in this spot, 
where the shadow of death surrounds me, and from which I see an early grave in an un- 
anointed soil open to receive me—even here, encircled by these terrors, that hope 
which beckoned me to the perilous sea on which I have been wrecked, still consoles, 
animates and enraptures me. No! Ido not despair of my poor old country—her peace, 
her liberty, her glory. For that country I can now do no more than bid her hope. To 
lift this Island up—to make her a benefactor to humanity instead of what she is—the 
meanest beggar in the world—to restore to her her native powers and her native Con- 
stitution—this has been my ambition, and this ambition has been my crime. Judged 
by the law of England, I know this crime entails the penalty of death. But the history 
of Ireland explains my crime, and justifies it. J ate by that history, I am no crimi- 
nal—(and turning round toward his fellow prisoner, Manns )—yatk are no criminal— 


(and to O’Donoghue)—you are no criminal, and we deserve no punishment. Judged 
by that history, the treason of which I have been convicted, loses all its guilt—is sanc- 
tified as a duty—will be ennobled as a sacrifice. With these sentiments, my Lords, I 
await the sentence of the Court. Having done what I feel to be my duty; having spok- 
en now,as I did on every occasion during my short life,what I felt to be the trath,—I 
now bid farewell to the country of my birth, my passion, and my death—that country 
whose misfortunes have invoked my sympathies—whose factions I sought to still— 
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whose intellect I prompted to a lofty aim—whose freedom has been my fatal dream. 
I offer to that country, as a pledge of the love I bear her, and the sincerity with which 
I thought and spoke, and struggled for her freedom, the life of a young heart, and with 
thut life all the hopes, the honors, the endearments of a happy and an honorable home. 
Pronounce, then, my Lords, the sentence which the law directs, and I trust I will be 
prepared to hear it, and meet its execution. I trust, too, that I shall be prepared, with 
a pure heart, to appear before a higher tribunal—a tribunal where a Judge of infinite 
goodness, as well as of infinite justice, will preside; and where, my Lords, many of the 
judgments of this world will be reversed.”’ 


Holcombe’s Digest. [A Digest of the Decisions of the Supreme Court of the United 
States, from its Organization to the Present Time. By James P. Holcombe. New 
York: D. Appleton & Company. Philadelphia: G.S. Appleton. 1848.] 

We have received from the publishers, through Messrs. Bradley & Anthony, of this 
city, a copy of this work, the nature of which is sufficiently indicated by the title. Mr. 
Holcombe has been so much before the profession as an author, that it is hardly neces- 
sary for us to say that he does his work faithfully and accurately. Of course this can- 
not fail to be a useful book. 


Holcombe’s Law of Debtor and Creditor. [The Law of Debtor and Creditor, in the 
United States and Canada, adapted to the Wants of Merchants and Lawyers. By James 
P. Holcombe, author of a “ Digest of the Decisions of the Supreme Court of the United 
States,” Editor of ‘“Smith’s Mercantile Law,” “Leading Cases upon Commercial 
Law,” ete. New York: D. Appleton & Company. Philadelphia: G. S. Appleton. 
1848.] 

We have received from the publishers, through Messrs. Bradley & Anthony, of this 
city, acopy of this work, the object of which is thus described by the learned author: 
“Its object is to present ina popular, but faithful form, the most important princi- 
ples of law, regulating the mercantile relations of debtor and creditor, in the States 
of the American Union, and in the British Provinces of Canada.’’ The work partakes 
partly of the. nature of an abridgment, of a digest, and of a compilation. The chief 
merit of such a work consists in its accuracy, and this merit our acquaintance with 
Mr. Holcombe would make us feel sure of finding, even if we had not proved it by in- 
spection, so far as our knowledge of the subject enables us to do. 


Illinois Supreme Court. We learn by the telegraph, that the three Judges elect of the 
Supreme Court of this State, have met at Mount Vernon, and decided by lot as to the 
term for which each should hold office. Judge Treat was the most lucky, drawing the 
term of nine years, which also makes him Chief Justice. Judge Caton drew six years, 
and Trumbull the shortest term—three years. 


Iowa State Judges. Joseph Williams is elected Chief Justice of the Supreme Court, 
and George Greenand J. F. Kinney, Associate Justices. The election was made by the 
Legislature. 


Damages against a Steamboat for running over a house. We take the following hu- 
morous report from the New Orleans Delta: 

A Rampant Steampoat. A curious case of collision came up yesterday before the Su- 
preme Court, in which a steamboat performed some of the most extraordinary capers on 
record. In 1844, during the high flood, when the whole valley of the Mississippi was 
some 10 or 20 feet under water, the Belle Air steamer was coming down the river under 
a full head of steam, and as she neared the respectable little town of Chester, in Ill. 
“feeling her oats,’ and having a desire to test the solidity of Illinois buildings, she pitched 
head foremost into a three story brick building in Chester, and knocking off the top 
story, proceeded onward plenum sed, against a four story stone-mill, and knocked it into 
a cocked-hat. After performing these extraordinary exploits, the Belle Air proceeded on 
her journey, with scarcely a scratch or mark of the affray in which she had been en- 
gaged, and arrived safely in New Orleans. 
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The owners of the two damaged buildings have sued for damages, of which they re- 
covered $3,000 in the Court below. The witnesses in the case expressed some opinions 
which were rather remarkable. One of them spoke of the buildings injured as being 
very pleasantly located, though they were 20 feet under water! From this opinion we 
may presume what is regarded as a favorable location in Illinois. The witness in ex- 
pressing this opinion, had in view, no doubt the fine water privileges of this location! 

Another witness very naively thought the Belle-Air was not to blame at all, but that 
it was the fault of the house, which had no business out in the middle of the current! 
The case was ably argued by Mr. Randall for plaintiff, and Messrs. Benjamin and Upton 
for defendant. 


Insanity—Inquisition of Lunacy. The case of Henry Hathaway, Sen., on complaint 
of his son, Henry Hathaway, Jun., alleging that his father is “a lunatic, or insane per- 
son,’’ has recently been on trial for some three weeks in Cincinnati. The alleged luna- 
tic is nearly eighty years of age, and has amassed a fortune of almost halfa million of | 
dollars. Of course the trial has excited great interest. Four counsel were engaged on 
each side—Chase & Ball, and Fox & French, for the complaint, and Walker & Kebler, 
and Storer & Gwynne, for the defence. We hope to furnish a report of the case here- 
after, if itcan be compressed within any reasonable compass. The principal point of 
insanity alleged, is an insane hostility to his children, which was regarded as consti- 
tuting moral insanity. But we refer to the case now for the purpose of noting some im- 
portant interesting decisions in the progress of the trial. 

1. It was held that no person to whom he had made a deed of gift at any time within 
the period since his alleged insanity commenced, “ould be a witness on his part. 

2. It was held that persons, even non-professional, might give their opinions as to his 
sanity, after first stating the facts upon which they were based. 

3. It was held that no person could testify as to any facts or conversations with the al- 
leged lunatic, which took place since the warrant for the inquisition was issued. 

4. The alleged lunatic himself was examined at length by the Judge and jury, the 
counsel on neither side being permitted to take any part. 

The verdict was insanity, and the jury undertook to retrospect, so as to cover some 
conveyances of real estate, for which the statute of Ohio contains no warrant. We un- 
derstand that an appeal has been taken. 


Holcombe’s Leading Cases. [A Selection of Leading Cases upon Commercial Law, 
decided by the Supreme Court of the United States, with Notes and Illustrations. By 
James P. Holcombe, author of “Introduction to Equity Jurisprudence,’’ Editor of 
“Smith’s Mercantile Law,” &c. New York; D. Appleton & Co., 200 Broadway. 
Philadelphia: G.S. Appleton, 148 Chesnut Street. 1847.] pp. 500. 

We have received from our friends, Messrs. Bradley & Anthony, Law Booksellers of 
this city, a copy of this work. It comprises the decisions of the Supreme Court of the 
United States up to the time of publication, upon the subjects of Agency, Partnership, 
Corporations, Usury, Guaranty, Bills of Exchange and Promissory Notes, Payment, 
Fraudulent Conveyances, Assignments, Statute of Frauds, Illegal Contracts, Fraud, 
Bankrupt and Insolvent Laws, and Laws impairing the’ Obligation of Contracts. The 
notes and illustrations of the author add value to the work. To those who have not 
the reports of the cases in the Supreme Court of the United States, this book must be of 
great value. Mr. Holcombe says, that it is “offered to the young men of the profession 
in the hope that it will serve as an interesting and instructive introduction to that vast 
body of recorded wisdom, from which it has been mainly borrowed.” It is all it pro- 
fesses to be, a selection of leading cases upon commercial law, and as such we cordially 
recommend it to the profession. 
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Thornton on Conveyancing. The note upon page 74 of the November number of the 
Journal, does a little wrong, inadvertently without doubt, to Thornton’s excellent work 
on Conveyancing. The Florida Statute, in regard to which the error is imputed, is 
awkwardly written, and therefore not very clear inits meaning, but will not bear any 
other construction than that put onit by Mr. Thornton. It declares that conveyances 
made out of the State “shall be proved by at least one of the subscribing witnesses be- 
fore the said recording officer, or by the acknowledgment of the maker on oath, and of 
the subscribing witnesses on oath, before the Clerk of any Court of Record in any of 
the United States,” &c. The intent of this is to prescribe two modes of authenticat- 
ing for record foreign conveyances—one, before an officer of Florida, the recording 
officer, which may be by the oath of one of the subscribing witnesses—the other before 
a foreign officer, the Clerk of any Court of Record in any of the United States, which 
requires the acknowledgment on oath of the maker, together with the testimony on oath 
of the subscribing witnesses. A reason for the difference may be conjectured in the 
greater confidence which the lawgivers of Florida, in 1828, were disposed to place in 
their own officers, than in the officers of other States. Be the reason, however, what it 
may, it was certain that Mr. Thornton’s construction of the Act of 1828, is correct, 
and the suggestion of error in this respect proceeds from inadvertence in the author of 
the note. 

Observe further—Mr. Thornton does not commit the error, as the note implies, of 
stating the modes prescribed by the Act of 1828, to be the modes declared by the ex- 
isting law of Florida, for authenticating such foreign deeds for record. No statement 
of the kind is made. Nothing is said other than to give an interpretation to the Act 
of 1828, in furnishing the history of the legislation of Florida, on this subject. In a 
subsequent paragraph in the same connection, and on the next and following pages, is 
recited the Act of 1834, the operation of which is understood by Mr. Thornton so to 
modify the Act of 1828, as to dispense with the necessity of conjoint-acknowledgment 
of the maker and probate of the witnesses. Either now sutfices.* And such is the 
present state of the law of Florida, as understood by the author of the note. 

Thus the wrong done to the work on Conveyancing is two-fold—first, in imputing a 
misconstruction of the Act of 1828; and second, in the implication that the work does 
not set forth correctly the modes as prescribed by the law of Florida, for authenticating 
for record, foreign conveyances. The error of the author of the note, probably came 
from overlooking what was said in the two or three pages after the commentary on the 
Act of 1828. 

The value of such a work as Thornton’s is in its accuracy, and in this he has been 
singularly successful. An eminent excellence he has practised, in giving the statutes 
of the States on the subjects treated, in the naked words of those who fabricated them. 
With these before him, the lawyer who is misled should bestow his malediction upon 
the law-wrights in whose youth the schoolmaster was not abroad, or perhaps should oc- 
casionally suspect his own sagacity. Thornton’s work is very useful, was greatly 
needed, and deserves fnll confidence in its accuracy. 8. 


Mempuis, Nov. 16, 1848. 





* Commenting on this Act, Mr. Thornton in his work, (p. 121) says, “This which 
is the last law upon the subject, operates a repeal of that section of the Act first copied, 
which required the deed to be both acknowledged by the parties, and proved by the 
witnesses. It may now be acknowledged or proved. Either is sufficient.” 
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Smith’s Commentaries on Statute and Constitutional Law. [Commentaries on Statute 
and Constitutional Law, and Statutory and Constitutional Construction; containing an 
Examination of adjudged cases on Constitutional Law under the Constitution of the 
United States, and the Constitutions of the respective States, concerning Legislative 
Power, and also the consideration of the Rules of Law in the construction of Statutes 
and Constitutional Provisions. By E. Fitch Smith. Albany: Published by Gould, 
Banks & Gould, Law Booksellers, 104 State Street, and Banks, Gould & Co., 144 Nas- 
sau St. New York. 1848.] 

The learned author of this book, the object of which is sufficiently indicated by the 
title-page, has, in 976 pages, presented a compilation of opinions, from the most learned 
Judges in Great Britain and the United States, on questions connected with constitu- 
tional and statute law, which will be of great convenience to all who have occasion to 
examine these fundamental questions. In such a work, we do not look for novelty, 
but research and accuracy. ‘These we find here, the body of the work being chiefly 
made up of quotations. The author is essentially a strict constructionist; and where 
he has given his own opinions, we think their ultraism renders them the least valuable 
part of the book. Ww. 


United States Digest, Annual, for 1847. [United States Digest; being a Digest of De- 
cisions of the Courts of Common Law, Equity, and Admiralty, in the United States. By 
Phelps Putnam, of the Boston Bar. Vol.I. Annual Digest for 1847. Boston: Charles 
C. Little and James Brown. 1848.] We have received from the publishers, the first 
volume of this extremely useful work. They say in their notice, that “ hereafter, 
a volume will be put to press in January of each year, which will contain all the decis- 
ions which are received up to that time, and subsequently to the publication of the pre- 
vious volume.’’ In this volume are digested the contents of thirty-nine volumes of 
American Reports—the cases decided in the Courts of the United States, and reported 
in the 5 Howard, 3 M’Lean, 1 Woodbury and Minot, and 3 Story; the cases decided in 
the State Courts, to be found in 25 Maine, 13 New Hamp.,18 Vermont, 10 Metcalf, 17 
Connecticut, Part 1 of 1 Angell, 2 Denio, 7 Hill, Part 3 of 1 Spencer, 2, 3 & 4 Barr, 1 
& 2 Gill, 2 & 3 of Grattan, 6 & 7 Iredell, 2 & 3 Richardson, 1 Strobhart, 1 & 2 Kelly, 
Part 2 of 1 Branch, 8, 9 & 10 Alabama,7 & 8 Smedes & Marshall, 6 Humphrey, 15 
Ohio, 7 Blackford, 2 & 3 Gilman, and 1 of Douglass. This statement shows the con- 
tents of the book and its great value. There is prefixed a very complete table of titles and 
divisions, to serve as an index, and also a table of cases, occupying more than 100 pages. 
Mr. Putnam, the author, appears to have performed his task with great fidelity; and we 
do not know a more useful series of law books than this promises to be. 

The mechanical execution is in the publishers’ usual style. It is for sale at the Law 
Bookstores of Bradley & Anthony, and J. F. Desilver, of this city. 


Slavery. Judge Dickey, of Chicago, has decided, on the authority of the case of Prigg 
v. Pennsylvania, (16 Pet. Rep.) that a master or owner of a slave escaped into Illinois, 
has a right to remove said slave without regard to the Illinois statute on the subject. 
The Illinois statute was pronounced unconstitutional, and the owner can reclaim his 
property at once. 








